Google 



This is a digital copy of a book that was preserved for generations on Hbrary shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http : //books . google . com/| 



^10 



I 




Br 



A SELECTION OF CASES 



IN 



EQUITY JURISDICTION 



WITH NOTES AND CITATIONS 



BT 

JAMES BARR AMES 

BUSBET PBOFBMOB OF I.AW IK I^ABYABD UNIYXBSITT 



VOL. II— PARTS I-m 



CAMBBID6E 
HABVABD LAW REVIEW PUBLISHING ASSOCIATIOir 

1904 



.<' 



/ 



Copyright^ 1904, 
Bt Jambs Barb Amss. 



BUKTBOmSD AVD PRnTTBD BT H. ROUOBXOV AlTD OOp 
OAKBBIOOB, MAM. V. ■. A. 



TABLE OP CASES. 



Aleok V. JackBon 
Alleiton V, Belden 
American Soo'y, Dtma v. 
Andersou, Stevenson o. 
Andrews v, Andrews 
Angell V. Angell 
Anonymous (1 Vem. 861) 
Applegarth v. Colley 
Arnngton t;. Liscom 
Arthnr, Baltimore Co. v. 
Atkinson, Johnson v. 
Ayer, Daggett v. 
Aykwell, Smith v. 
Ayleworth, Saokrille v. 

* 

Baltimore Co. v. Arthur 
Bank of N. £., Smith v, 
Banta v. Vreeland 
Barker r. HiU 
Barron, Lindsiky v, 
Barrow v. Barrow 
Batcheller, Hecht v. 
Bath V. Sherwin 
Belden, Allerton v. 
BUI V. Body 
Bill u. Kinaston 
Bingham v. Bingham 
Bininger, First Sank v. 
Bishop V, Modrman 
Bivens, Smith v. 
Black, Fowler v. 
Blackham v. Randolph 
Blood, Farley v. 
Bloomer v. Spittle 
Board v, Deyoe 
Bockes V. Lansing 
Body, Bill t;. 
Bonlton, Slingpihy v. 
Brady, Hathaway v. 
Breroridge, Hoare v. 
Bridgeforth, Sample v. 
Broadway, Buxton v. 
Brooking v, Mandslay 
Brown v. Lamphear 
Browne, Sanll v. 
Bnnn, Knight v. 
Bumham, Washhnm v, 
Bnxton v. Broadway 

Canedy v. Marcy 
Chandler, Loggie v. 
Chicago V. Collins 
Child V. Mann 
Cilley, Tahor v, 
Cleghom v, Znmwalt 
Cole v. Fiokett 



PAcn 


45 


Colley, Applegarth v. 


118 


Collins, Chicago v. 


104 


Collis V. Lee 


4;^ 


Commercial Co., Domol o. 


245 


Cook, Flight V, 
Cooper 0. Phihhs 


168 


2 


Conlson, Scott v. 


3 


Cowtan V. Williams 


142 


Craig, Tompkins o. 


18 


Crawshay v. Thornton 


10 


Creitc, O^Brien v. 


282 




182 


Daggett V. Ayer 


165 


Davis t;. American Soo^y 




Deyoe, Board v. 


18 


Dickey, Henderson v. 


79 


Dilly r. Doig 


808 


Dodd V. Hartford 


804 


Doig, Dilly v. 

Doniol V. Commercial Co. 


89 


199 


Dorset v. Girdler 


212 




96 


Eaton 0. Eaton 


113 


Ehheti, Thomson o. 


98 
178 
264 


Ehhinghans, Killian o. 


Farley v. Blood 


24 


Farrington, Whittemore v. 


166 


Fickett, Cole v. 


62 


First Bank o. Bininger 


293 


Fitch, Sherman v» 


188 


Fitts V. Shaw 


4 


Flight V. Cook 


809 


Fowler v. Black 


61 


Foxwell V. Wehster 


162 


Franco, Newman v. 


98 


Frazier, Jeakins v. 


38 


French, Manhattan Co. v. 


299 


Fuller V. Percival 


121 




207 


Gkrdine r. Menage 


115 


Giddings, Hitchcock v. 


128 


Girdler, Dorset v. 


2a3 


Goddard, Nat. Bank v. 


100 


Goff t;. Gott 


242 


Gk)odrich v. Lathrop 


160 


Gott, Goff V. 


116 


Grand Chute v. Vinegar 




Graves, Martin v. 


256 


Greene, VVyche v. 


140 


Griswold v. Hazard 


92 


Gun V. McCarthy 


85 




281 


Haekett v. Wehh 


197 


Hall 0. Wheeler 


178 


Hamar v. Medsker 



8 

92 

8 

237 

176 

iB66 

196 

8 

87 

18 

146 

282 

104 

61 

186 

68 

69 

68 

287 

166 

244 
16 

47 

4 
208 
178 

24 

141 

7 

176 

298 

66 
120 
268 
107 
111 

286 

192 
166 
82 
281 
187 
281 
116 
137 
289 
259 
238 

1 

288 
228 



VI 



TABLE OF CASES. 



Haidy, Jones v. 
Hartford, Dodd v. 
Hathaway v. Brady 
Hayiland v, Willets 
Hayes v, Hayes 
Hayne, Mitonell v. 
Hazard, Ghnswold v. 
Hazard, MoHenry v. 
Heame, Woollam v. 
Hecht V, Batcheller 
Henderson v. Dickey 
Herbert, Tenham v. 
Higgins, Page v. 
HiU, Barker o. 
Hill, Sharon v, 
Hitohoock V. Giddings 
Hitohins v. Petting^ 
Hoare v. Breniridge 
How V. Tenants 
Howden, Simpson v» . 
Hnggins, Piuey v. \ 

Hungerford, Mildmay v. \ 
Hunt V. Ronsmaniere 
Hnnter, McTwiggan v. 

Illinois Co., Tribette v. 

Jackson, Aleck v. 
Jeakins v, Frazier 
Johnson v. Atkinson 
Jones V. Hardy 
Jones, Price v. 

Kaye, Marsh v. 
Keane v. Kyne 
Kenyon v. Welty 
Killian v. Ebbinghans 
Kinaston, Bill o. 
Knight V. Bnnn 
K A K«ane v. 

Lamphear, Brown o. 
Lansing, Bockes t;. 
Lathrop, Goodrich v. 
Lawrence v. Staigg 
Lee, Collis v. 
Leeds v. Wheeler 
Lehigh Co. v, McFarlan 
Letson, Waldron v. 
Lindsay v, Barron 
Liscom, Arrington v. 
Loggie V. Chandler 
Lyde ». Taylor 

McCarthy, Gan v. 
McFarlan, Lehigh Co. v. 
McGown, Tonng v. 
McHenry v. Hi^ard 
McMechan v. Warbnrton 
MoNanghton v. Partridge 
McTwiggan v. Hunter 
Maloney, Sable v. 
Manhattan Co. v. French 
Mann, Child v. 
Marcy, Canedy v. 
Marsh v. Kaye 
Martin v, Grayes 
Mandsley, Brooking v. 



01 

69 
299 
273 
175 

12 
259 
118 
297 
212 
185 

97 
188 
304 
161 
192 
307 
121 

55 
124 
153 
285 
250 

71 

74 

45 

268 

10 

91 

173 

89 
144 
283 

47 
173 
242 
144 

203 
152 
187 
220 
3 
159 

85 
223 

39 
142 
140 
174 



May V. Piatt 

Mayor v. Pilkington (1 Atk. 282) 

Mayor v, PUkington (2 Atk. 302) 

Mayor, Third Ay. Co. v, 

Medsker, Hamar v. 

Menage, Gerdine v, 

Mersey Docks, In re 

Mildmay v. Hungerford 

Mitchell V. Hayne 

Moonnan, Bishop v. 

Nat. Bank v. Goddard 
Nat. Bank, Platte Bank o. 
Nat. Co. V. Pingrey 
Newman v. Franco 
Note 

O'Brien v. Creitz 
Okill V. Whittaker 
Onderdonk, Scott v. 
Oxford V. Tyrrell 

Pi^e V. Hig^ns 

Paine v. Upton 

Parker v. Shannon 

Parry v. Rogers 

Partridge, McNaughton v. 

Peek, Spencer v. 

Percival, Fuller v. 

Pettingill, Hitchins v, 

Phibbs, Cooper v. 

Pilking^ton, Mayor v. (1 Aik. 282) 

Pilkington, Mayor v. (2 Atk. 302) 

Pingrey, Nat. Co. v. 

Pixley V. Huggins 

Piatt, May is 

Platte Bank v. Nat Bank 

Price V' Jones 

Proctor V. Thrall 

Randolph, Blackburn v, 
Rogers, Parry v, 
Ronsmanief«, Hunt v. 



Sable V. Maloney 

Sackyille v. Ayleworth 

Sample v. Bridgeforth 

Saull r. Browne 

Saxon Co. Re 

Scott V. Coulson 

Scott V. Onderdonk 

Shannon, Parker v. 

Sharon v. Hill 

Shaw, Fitts v. 
238 Sheffield Waterworks v. Yeomans 
85 Sherman i;. Fitch 
247 Sherwin, Bath v, 
118 1 Sidney, Slaney v. 
246 . Simpson v. Howden 
279 Skillings Co., Third Bank V. 
71 Slaney v. Sidney 
310 Slingrsby v, Boidton 
107 Smith v. Aykwell 
35 Smith v. Bank of N. K 
256 Smith v. Bivens 
89 Smith v. Smith 
137 Spencer v. Peek 
128 Spittle, Bloomer v. 



800 

55 

98 

102 

228 

286 

40 

285 

12 

156 

82 

29 

37 

120 

173 

146 
201 
147 
164 

188 

213 

160 

165 

279 

170 

111 

307 

266 

55 

98 

37 

153 

800 

29 

173 

270 

188 
165 
250 

810 

165 

207 

100 

265 

195 

147 

160 

161 

7 

67 

141 

05 

11 

124 

27 

11 

83 

132 

79 

62 

64 

170 

809 



TABLE OF CASES. 



VU 



Staigg, Lawrence v. 
Steveiisoii v. Andexwm 

Tabor v. Cilley 
Taylor, Lyde v. 
Tenham v. Herbert 
Tenants, Hov v. 
Third At. Co. v. BCayor 
Third Bank v. SkiUings Go. 
Thomion v. Ebbeta 
Thornton, Crawshay v. 
Thrall, Pi-octor r. 
Toilet V. Toilet 
Tompkins v. Craig 
Tribette v. Illinois Co. 
Tomer v. Turner 
Tyrroll, Oxford v, 

Upton, Paine v, 

Venioe v. Woodniff 
Vinenr, Qrand Chnte v. 
Vredaad, Banta v. 



220 
43 

281 

174 

97 

55 

102 

27 

16 

18 

270 

805 

87 

74 

263 

164 

213 

138 
116 
806 



Waldion v, Letspn 228 

Warbnrton, McMeohan v. 246 

Washburn v. Bumham 150 

Webb, Hackett v, 1 

Webster, Foxwell v. 58 

Welty, Kenyon v. 288 

Wheeler, Hall v. 288 

Wheeler, Leeds v. 159 

White V. White 235 

Whittaker, Okill v. 201 

Whittemore v. Farrington 208 

Willeti, Haviland v. 278 

Williams, Cowtan v. 8 

Woodruff, Venioe v, 183 

Woollam V. Heame 297 

Wyche v, Greene 289 

Yeomans, Sheffield Waterworks o. 67 

Young V. MoGown 247 

Zomwalt, Cleghom v. A97 



TABLE OP SUBJECTS. 



CHAPTEE V. 



/ 



V^ Bills OF Ihtbrpubadkr 1 

CHAPTER VL 



/ 



BiLLB OV FlEAOB •••• 65 

CHAPTER Vn. 
Bills Quia Timet Ill 

Section I. 
Cancellation and Surrender of Contracts Ill 

Section IL 
Cloud npon Title 137 

Section IIL 
Bills to perpetuate Testimony • 164 i/HIXA 

Section IV. -v ^, 

Bills to secure Bights of Future Enjoyment 173 0^^^^ 

CHAPTER Vm. 
Reformation and Rescission for Mistake 179 

Section I. 
Mutual Mistake of Fact 178 

■ 

Section II. 
Unilateral Mistake of Fact 237 

Section m. 
Mistake of Law 250 

Section IV. 
The Statute of Frauds , ... 297 

Section V. 
Defective Execution of Powers and Want of Surrender of CopyholdB • • 304 

Section VI. 
Negligence in not discovering and Laches in seeking to correct a Mistake . 307 



CHAPTER V. 
BILLS OP INTEEPLEADEE. 



HACKETT t>. WEBB and WILLEY. 
In Chancery^ before Lord Fikch^ G. 1676. 

[Cate» tempore Finch, 267.] 

The defendant Webb wrote a letter to the plaintiff Hackett (who 
lived in Ireland)^ to demand money of one Pitts there, and if he 
refused to pay it, then to arrest his ship. 

Pitts finding that Hackett, the plaintiff, had authority as aforesaid, 
deposited 1001. in his hands on these terms, viz., that if upon adjust- 
ing accounts between him and Webb, it should appear to be due to the 
said Webb, then to pay over the lOOZ. to him, but if otherwise, then to 
repay Pitts so much as did not appear to be due to Webb, and accord- 
ingly the plaintiff entered into a bond conditioned as aforesaid. 

Pitts and his ship being now at liberty, he proceeded in his voyage, 
and died before he had adjusted his accounts with Webb, who sued 
the plaintiff Hackett for the lOOZ., and the other defendant, as admin- 
istrator of the said Pitts, sued him likewise on the same bond. 

And now he exhibited a bill, to know to whom he should pay this 
lOOLf being willing to pay it to whom it should belong, and for that 
purpose he paid it into court ; and the counsel for the defendant, the 
administrator of Pitts^ insisting that there were great dealings be- 
tween him and Webb, who both had shares in the said ship, and great 
sums expended, and losses sustained, of which Webb ought to bear a 
share. 

The court de creed an account ; and in regard the plaintiff had be- 
haved himself well in this matter, it was ordered that his bond should ^ *^ ^ 
be delivered up to be cancelled, and a perpetual injunction as to him ; 
and that his costs should be paid by such party as Uie court shall think 
fair, before the 8ai<^ lOOL be taken out of court.* ^\>.«;^^ *>-♦ ^ 



C^.st*< 






♦*-^ 



:. -^ V* ^. • 



1 Dowson V, Macfarluie, 81 L. T. Rep. 67; ^J^^y f • ^ ^*'"" ^-^ - 7a T]] , 101; Oppenheim 
«. Wolf, 8 Sandf. Ch. 571; McKay «. Draper, 27 N. T. 8M (tembU); Friedman «. Piatt, 21 
N. Y. St. Rep. 190; Pacific Co. v. Williams, 2 WiU. Civ. Ap. (Texas) 810 Accord, 

Interpleader was allowed in the following analogous cases in which the doubt was as ^^^^ 

to the original obligee inthe obligationj, Stephens v. Callanan, 12 Price 158 (occupier ^*-^*-*- 
agreed to paj rent to the owner of the land); Livingston v, Montreal Bank, 50 HI. Ap. 562 a.«^«-£u^^,4ma^ 
(two persons claimed to be the party designated by a business name); irii« «, (innA^i^^ 87 ^ /,^^^.^aLu^ 



ni. Ap. 462 (husband and wife each claimed to be entitled as boarding-house keeper to 

board money) ; Morse v. Steams, 131 Mass. 389 (two perBona claimed to be the legatee under ICl^ ^ **^i^ 



*^2**-^MA , « .A«n6.-o6u. ^^--,u. 



2 AKONDiOUS. [chap. Y, 



ANONIMOUS. 
In Ghanceby, befobb ^ Michaelmas Tebm^ 1686. 

[1 Venum^ 861.] 

Upon a motion it was declared by the court that a cause having 
been heard upon a bill of interpleader, and a trial at law directed to 
settle the right between the defendants, there is an end of the suit as 
to the plaintiff ; so that if he afterwards dies, the cause shall still pro- 
ceed, and there needs no reviyor, each defendant being in the nature 
of a plaintiff.^ 

a will); Drejer v. Banch, 42 How. Pr. 22, 3 Dalj, 434 8. c. (commiMionB claimed bj two 
broken as being the one who effected Uie sale); Shipman v, Scott, 6 N. Y. St Bep. 284 
(like preceding case); Brooke v. Smith, 13 Pa. Co. Ct. B. 657 (like preceding case). 

If the claimants against the bailee are the bailor and some person claiming under him, or 
if they both derive their claims through the bailor, interpleader is the appropriate remedy 
for the bailee. Langston v. Boylston, 2 Yes. Jr. 101 ; Pearson v. Cardon, 2 Buss. & My. 606 
(tenMe); Norwood v. Betham, 1 L. J. v. 8. £x. 180; Crawford v. Fisher, 1 Hare, 436, 10 
Sim. 479; Beck v. Stephani, 9 How. Pr. 193; Bechtel v. Sheaf er, 117 Pa. 660; Brock v. 
So. Co., 44 S. Ca. 444. — £d. 

1 Jennings v. Nugent, 1 Moll. 134 Accord. 

The dismissal of a plaintiff in an interpleader suit is an extinguishment of all his interest 
in the ret in controversy. St. Louis Co. v. Alliance Co., 23 Minn. 7; Anderson v, Wil- 
kinson, 18 Miss. 601; Supreme Council v. Bennett, 47 N. J. £q. 39. Accordingly he ^ 
T?* flntii*^**^ *^ ^^ ^ti^^ ^" *^^ aiihaAqiiftnt profiftft^ingg^ Houghtou V. Kendall, 7 All. 72; 
St. Louis Co. V. Alliance Co., 23 Minn. 7. 

A _compromise between the adverse claimants after bill filed against them conclude^ Uie 
plaintiff. Uorton r. uaptist unurch, 34 Tl. 309.' l^r can he appeal from a decree_ in favor 
ofone adverse claima nt against the other. Atkinson v. Flannigan, 70 Mich. 639. ^ 

After a decree dismissing the plaintiff and in favor of one of the adverse claimants against 
the other, ttj^iy cAn ha no appeal from the decree dismissini^the plain tiff without reopening 
the case a ^ frft^wftAt^ t\^t>^ (^^fanA»ntM^ New Zealand Co. v, .Smith, (Oreg. 1902) 69 Pac.'^. 
268. 

No coUunon allowed . — The plaintiff in a bill of interpleader being a mere stakeholder 

must not collude or ally himself with any one of the defendants. Belcher v. Smith, 9 Bing. 

82; Braine v. Hunt, 2 Dowl. 391; Murietta v. South Am. Co., 62 L. J. Q. B. 396; Jackson v. 

Jackson, 84 Ala. 343; Kerr v. Union Bank, 18 Md. 396; Atkinson v, Flannigan, 70 Mich. 

. l^^MTv ^^* ^^' ^"^^ ^* ^* Alliance Co., 23 Minn. 7; Ludlow v. Strong, 63 N. J. £q. 326; Marvin 

^^Am^aaM \^a**^ ^ Ell wood, 11 Paige, 365; Cromwell v. American Co., 67 Hun, 149; Brackett «. Graves, 

^ ail . . 80 N. Y. Ap. Div. 162; Wing ». Spaulding, 64 Vt. 83; Brill v. Grand Trunk Co., 20 Up. 

V Can. C. P. 9; Flinn v. Cooney, 18 Ont. 821; Homer v. Wilcocks, 1 Ir. Jur. 136; Poland v. 

. iAxJ dA AAAa. Coall, Ir. R 7 C. L. 108. Collusion on the part of his predecessor will not bar the plaintiff. 

Wehle V. Bowery Bank, 40 N. Y. Super. Ct 97. 
^<ja.^*u^ ^ He yuat be a disinterested stakeholder . Interpleader was denied in the following cases : 

. Long 9. Baker, oo iii. 4<^1 (possessor of goods demanded offering to pay their value to either 
'^^^"^ ^^AA^i4 ^£ ^Yie claimants entitled, but seeking to retain the goods); Castner v. Twitchell Co., 91 
.^4. tGt^^-A-t^J ^ ^^* ^^ (assignee in insolvency claiming a part of the fund); Nat. Bank «. Lanahan, 60 Md. 

477 (a trustee entitled to commissions on 4300,000 if deed of trust is sustained) ; Ladd v. 
(^ase, 166 Mass. 417 (executor interested as residuary legatee). 

Stakeholder mutt fwt take indenmity. — An interpleader will not be allowed if the plaintiff 
has undertaken in consideration of an indemnity received from one claimant not to recog- 
nise the claim of the adversary. Statham v. Hall, T. & B. 30; Tucker v. Morris, 1 Cr. & 
M. 73; Ostler r. Bowes, 4 Dowl. 606; Be Corbett, 8 Up. Can. Q. B. 130; Adams v. Black- 
well, 10 Ont. Pr. 168; Marvin v. Ellwood, 11 Paige, 366, 374. 

But the party giving the indemnity cannot object on that ground to the interpleader. 
Thompson v. Wright, 13 Q. B. D. 632. 

Omlv ike ttaiekolder way jKs a bill ofimUrDltader, ^A bill of interpleader can be filed 

Om^mX^ .AAAeCfi yt^A^tJU. ^UJl^3^ rX*M. nJt *-'^m^^^ . -I .^-•^-tl/'-^ -^^ ^^*^**r 
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CHAP. V.J APPIiEGABTH V. COLLET. 



COLLIS V, LEE. 
In the Common Pleas, June 6, 1835. 

[1 Bodget, 204.] 

Gunning applied for a rule under Sec. 1 of the Interpleader Act, 
1 & 2 Wm. 4, c. 5S. The defendant had offered a reward of lOZ. for 
the discovery and conviction of persons who had stolen his sheep. 
A conviction having taken place, this action was brought by the plain- 
tiff to recover the reward, but a third party also claimed to be entitled, 
and had given notice of his claim to the defendant. 

Feb Curiam. The Statute does not apply to such a case as this. 
Neither of these parties might be entitled to the reward. It is not 
like a case where one of the parties must be entitled to succeed. 

Bute refused.^ 



APPLEGARTH v. COLLEY. 
In the Exchequer, Trinity Term, 1842. 

[2 Dowlingf New Series, 223.] 

Butt moved, on the part of the defendant, for an interpleader rule. 
The defendant was the holder of a stake of 29/., which had been 
placed in his hands to abide the event of a steeple-chase. The race 
had been run, but a dispute. arose between the plaintiff, whose horse 
came in first, and one Woffenden, the owner of another horse, and 
who claimed the stake, on the ground of some irregularity in the 
entering and running the plaintiffs horse. Both parties had served 
the defendant with a notice not to pay over the stake, and Woffenden 
had also threatened the defendant with an action. [^Alderson, B. — 
How can we interfere? — the race is illegal.] Evans v. Pratt 'de- 
cided that a steeple-chase is not illegal ; but, assuming it to be so, the 

only hy the stakeholder. Neither claimant can proceed in equity to compel interpleader 
bj the stakeholder and adverse claimant. Sprague v. West, 127 Mass. 471: Hathaway v. 
Foy, 40 Mo. 540; Bryer v, Hamilton, 21 Mo. Ap. 520, 525; MacFarland v. Creath, 35 Mo. 
Ap. 112, 121; Browning v. Hilig, 6*9 Mo. Ap. 594; Am v. Am, 81 Mo. Ap. 183; Wenstrom 
Co. o. Bloomer, 85 Hun, 389. — Ed. 

I Grant v. Fry, 4 Dowl. 185; Gay v. Pittman, 5 Scott, 795 Accord, 

Tomer v. Mayor, 13 M. & W. 171, 173, j>er Alderson, B.; Webster v. Hall, 60 N. H. 7; uu>^juJUi ^ 
City Bank v. Bangs, 2 Paige, 570; Fargo o. Arthur, 43 How. Pr. 193; Burritt v. Press Co., 
19 N. Y. Ap. Div. 609, 25 N. Y. Ap. Div. 141 (Mm5/«) Ctmira, 

In Fargo v. Arthur, tuprc^ Learked, J., said : " A case like this is peculiarly proper for 
an interpleader. The plaintiffs are ready to pay to the persons lawfully entitled. Some of 
the defendants claim the whole ; some claim an equitable distribution. It is evidently a 
case in which the matter should be adjusted in one suit, and to which the plaintiffs do not 
know to whom they ought to pay the money." — Ed. 

3 1 Dowl. H. 8. 505. See ChaUand v. Bray, t5. p. 78dt 
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4 FARLET V, BLOOD AND OTHERS. [OHAP. V. 

court will not compel an indifferent party to set up that defence^ but 
'^'ill afford him summary relief. 

Alderson, B. In this case the race was for a less stake than 602., 
and therefore illegal ; consequently the defendant has a good bar to 
the action. He had better at once return the money to the parties. 

B,uU refused} 



FARLEY v. BLOOD and Others. 

Superior Court of Judicature, New Hampshire, December 

Term, 1854. 

9 

[30 Ntvf Hampshire ReportSf 854.] 

Woods, J.^ It is alleged and not denied that the complainant 
holds the Quaid place in trust for the person or persons entitled to 
receive a deed of it. That such persons are either Henry M. Blood, 
one of the defendants, or the other defendants named in the bill as 
the heirs of Kebecca Blood, now deceased, and that the said Blood 
claims the title to the estate as belonging to him, while the heirs of 
Kebecca claim the right to have the same conveyed to them ; and that 
the complainant has been requested by each of those claimants to 
convey the premises according to said several claims. That the com- 
plainant has no beneficial interest in the estate. 

Perhaps the complainant should have made out conveyances duly 
executed, purporting to convey the premises according to the several 
claims alleged in the bill, and should have averred the preparation 
and execution of them and his readiness and an offer to deliver the 
same in court for the use of such of the grantees named therein as 
might be adjudged entitled. If this bill were a bill filed for relief in 
the nature of a bill of interpleader, perhaps it might not be necessary 
to offer to deliver such conveyances into court. But that is not this 
case. This is a simple bill of interpleader, filed only for the purpose 
of asking that the defendants may be ordered and decreed to litigate 
and settle their conflicting claims between themselves. Mohawk Go. 
v. Clute.* No exception, however, is taken to the want of the prepa- 
ration and execution of such conveyances, or to the omission of the 
plaintiff to allege the same in his bill. 

It is said that the filing of bills of interpleader ought not to be 
favored, Bedell v. Hoffman,^ and to prevent it from being resorted to 
for the purpose of giving an advantage to one of the claimants over 
the other, the complainant is required regularly to annex to the bill, 
or upon filing it, tn filA fllsn an afl]«^avit that he does not exhibit his 
bill by fraud or collusion with any of the claimants, but spontaneously 

1 Shoolbred v. Roberts, 1900, 2 Q. B. 497 (temile) Accord.— -Ed. 

> Only a portion of the opinion of the ceort is given. — Ed. 

• 1 Cow. 884. « 2 Paige, 199. 
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for his own security.* 1 Mad. Chan. Prac. 175 ; Atkinson v, Manks ; * 
Jeremy's Eq. Jurisdiction^ 347. If no such affidavit be made, the 
neglect affords ground of demurrer.*^ 1 Mad. Ch. Pr. 175. No such^ 
affidavit was filed in the present case , but as n o demurrer has been 
filed^ perh aps the objection, if it might h^ye baea takenyaa now waiYpd» 
or, at least, it may be too late to take it.^ 

When the party would maintain action of the character of this one, 
he must allege and show that he is ignorant of the rights of the dif- 
ferent claimants, or at least that there is doubt as to which of them is 
entitled to the fund or other matter which is the subject of the pro- 
ceeding. And we think that enough is stated in the bill, and admit- 
ted or not denied in the answers, fairly to show that the complainant 
cannot determine to whom the estate does belong, with that degree of 
certainty that will preclude the idea of all risk or danger in making 
the conveyance to either of the complainants, that he would be ad- 
judged liable to convey the title to the other. 

But it would seem from several of the cases, that a party may be 
allowed to resort to a bill of interpleader, and to ask the court to t«ll 
him to which of several claimants of a fund or other thing in his 
hands he may of right pay or deliver it, although he might be able, by 
great attention and caution, to make himself secure. He may secure 

1 Errington v. Atty.-Gen., Banb. 303; Metcalf v. Henry, 1 Yes. 248^ Butler v. ^ S L. 

J. N. 8. C. P. 62; Wood v. Ljne, 4 DeG. & Sm. 16 (affidavit must be by party and not by 
his solicitor); Nelson v. Barter, 2 H. & M. 334 (like the preceding case); Gibbs v. Gibbs, 5 
W. R. 243; Glover v. Reynolds, 16 L. T. Rep. 84; Gibson r. Goldthwaite, 7 Ala. 281; Hast- 
ings V. Cropper, 3 Del. Ch. 165, 180; Tyus v. Rust, 87 Ga. 674» 677; Davis v. Davis, 96 Ga. 
136; Curtis v. Williams, 35 111. Ap. 518, 523; Nof singer v. Reimolds, 52 Ind. 218, 224; 
Tobin V. Wilson, 3 J. J. Marsh, 63, 67; Biggs v. Kowns, 7 Dana, 405; Starling v. Brown, 
7 Bush, 164; Ammendale o. Anderson, 71 Md. 128; Snodgrass v. Butler, 54 Miss. 45; Whit- 
ney V. Cowan, 55 Miss. 626, 645; Blue o. Watson, 59 Miss. 619; Mt. Holly Co. v. Ferree, 17 
K.'j. Eq. 117; Van Winkle v. Owen, 54 N. J. Eq. 253, 256; Shaw v. Coster, 8 Paige, 339, 
245; Crane v. McDonald, 118 N. Y. 648, 654; Wing v. Spaulding, 64 Yt. 83; Hechmer v. 
Gilligan, 28 W. Ya. 750, 757; McDonald v. McKenzie, 20 Nova Scotia, 527 Accord. 

Nash V. Smith, 6 Conn. 421; Consociated v. Staples, 23 Conn. 544; North Co. v. Lang, 28 
Oreg. 246, 252 (temble — allegation in bill sufficient) Contra, fif ^ aff. ^o^ffi ^mJU L^€/-cJb<LA 

The affidavit in a suit by a company or corporation should statethafthe company or cor- 
poration does not collude. Bignold o. Audland, 11 Sim. 23; Heckmer r. Gilligan, 28 W. 
Ya. 760, 757; Great So. Co. «. Corry, Ir. R. 1 Eq. 225. The affidavit is regularly made by 
the officer of the company; but in the Irish case just cited it was made by the soUcitor of 
the company. See also Larabrie v. Brown, 1 DeG. & J. 204 (affidavit by solicitor of a pri* 
vate individual who was out of the country), and Hartley r. Swayne, Dan. Ch. Pr. (6th 
Am. ed.) 1663 (affidavit by solicitor and son of a person too ill to act himself). 

No counUr-affidfxviU allowed. The defendants are not allowed to resist a motion fo« an 
injunction by counter-affidavits. Langston v. Boylston, 2 Yes. Jr. 101, 110; Manby v.Rob- 
inson, 4 Ch. 347; Curtis o. Williams, 35 111. Ap. 518, 523; Fahie v. Lindsay, 8 Oregp 474, 
478. — Ed. 

a 8 Cow. 691. 

s Errington v, Atty.-Gen., Banb. 303; Wood v. Lyne, 4 DeG. & Sm. 16; Hamilton v, 
Marks, 5 DeG. & Sm. 638, 643; Gibson v. Goldthwaite, 7 Ala. 281; Tyus o. Rust, 37 Ga. 
574, 577; Davis r. Davis, 96 Ga. 136; Nofsinger v. Reynolds, 52 Ind. 218^ 221;: Biggs v. 
Kouns, 7 Dana, 405; Home Co. v. Caulk, 86 Md. 385; Cobb v. Rice^ 130 Mass. 231^ Snod- 
grass r. Butler, 54 Miss. 45; Blue v. Watson, 59 Miss. 619; Mt. Holly Co. v. Ferree, 17 N. J. 
Eq. 117 Accord, — Ed. 

4 Hamilton v, Marks, 5 DeG. & Sm. 638, 643; Gibson v. Goldthwaite, 7 Ala. 281; Biggs 
V, Kouns, 7 Dana, 405; Cobb v. Rice, 130 Mass. 231; Merchants Bank «. Richardi, 74 Mo. 
77, 6 Mo. Ap. 454, 460 Accord, 

But see Mt. Holly v, Ferree, 17 N. J. £q. 117, 122. — Ed. 
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himself by a single suit^ instead of remaining liable to as many suits 
as there are claimants, where one payment ought to discharge him. 
The object of the bill is protection from an unjust litigation, in which 
the party has no interest. Angell v, Haddam ; ^ Duke of Bolton v, 
Williams ;« S. (?.• 

IAnd the bill is equally proper, although the party is not actually 
sued/ or is sued by one only of the opposing claimants ; and although 
the claim of one of the defendants is actionable at law, and the other 
only in equity, provided several claims have been preferred against 
the complainant.* Kichards t;. Salter * and the cases there cited. 
Taking this view of the facts stated in the bin and found in the 
case, the complainant is entitled to a decree in this court, that the 
bill is properly filed ; that he should file with the clerk such convey- 
ances as would be sufficient to convey the estate and title, according 
to the provisions of the bond, with such covenants of assurance of 
title as are therein expressed, to the said Henry M. Blood, as well as 
to the heirs at law of Bebecca Blood, named in the bill, ready to be 
delivered to the person or persons entitled to receive such conveyance, 
as the same shall be determined by such future proceedings as shall 
be directed by the court and found expedient in the further progress 
of the cause ; and, further, that the defendants do interplead and 
litigate and settle the matter of controverted title to the Quaid place, 
which is shown upon the bill to exist. Indeed, this is the only decree 
to which the complainant is entitled in such a case. Bedell v, Hoff- 
man.^ 

An interpleading bill is considered as putting the defendants to 
eontest their respective claims, just as a bill by an executor or trustee 
to obtain the direction of the court as to the adverse claims of the 
different defendants, and if at the hearing the question between the 
defendants is ripe for decision, the court will decide it ; * but if not so, 
will direct an action or an issue or a reference to a master, as may be 
best suited to the nature of the case.* 

1 15 Yes. 244. s s Bro. C. C. 997. • 2 Yes. jr. 188. 

4 Langston v. Boylston, 2 Yes. Jr. 101, 107; AngeU v. Haddan, 16 Yes. 244, 245; Craw- 
ford V. Fisher, 1 Hare, 466, 441; Kewhallv. Kastens, 70 ni. 156; Tarborongh o. Thompson, 
11 Miss. 291, 294; Edwards v, Tisdale, 8 £dw. 71; Richards v. Salter, 6 Johns. Ch. 445 
Accord, — Ed. 

s Morgan «. Marsack, 2 Mer. 107 ; Lang^on v. Horton, 8 Beav. 464; Prudential Go. «. 
Thomas, 8Ch. Ap. 74; Gibson v. Goldthwaite, 7 Ala. 281, 288; Strange v. Bell, 11 6a. 108; 
Newhall o. Kastens, 70 III. 156; Fairbanks v. Belknap, 185 Mass. 179, 188; Whitney v. 
Cowan, 55 Miss. 626, 647; Lozier v. Yan Sann, 8 N. J. Eq. 825, 829; Tates «. Tiskale, 8 Edw. 
71, 74; Richards «. Salter, 6 Johns. Cb. 445 Accord, ■^'Ext. 

• 6 Johns. Ch. 445. 

7 2 Paige's Rep. 199. 

> Hodges V. Smith, 1 Cox Eq. 857; Bolton v. Williams, 4 Bro. C. C. 297; Angell v.Had- 
den, 16 Yes. 202, 203; Nof singer v, Reynolds, 52 Ind. 218, 228; Ketcham v, Brazil Co., 88 
Ind. 515, 520; Rowe v. MaUeson, 7 N. J. Eq. 181; Hall v, Baldwin, 45 N. J. Eq. 858; Rich- 
ards V. Salter, 6 Johns. Ch. 445; Yates v. Tisdale, 8 Edw. Ch. 71; City Bank v. Bangs, 2 
Paige, 570; Goddard v. Leech, Wright (Oh.) 476 Accord, —Ed. 

* Aldridge v, Thompson, 2 Bro. C. C. 149 (reference to a master); Angell v. Hadden, 16 
Yes. 202 (reference to a master); Kof singer v. Reynolds, 62 Ind. 218, 223; Condict v. King, 
18 N. J. Eq. 875 (reference to a master); Willison v, Salmon, 45 N. J. Eq. 257 (reference 
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Perhaps in this state, if an action be not ordered, and there be facts 
in dispute, it may be the right of either party to have an issue framed, 
embracing the merits of the case, and to have it sent to the court below 
for trial by the jury, if application be seasonably made to the court 
for that purpose. Marston v. Brackett,^ Tappan v. Evans,' Dodge 
V. Griswold.* 

In this case the matter is already with a master, and nothing more 
is necessary to complete the direction to be given to the case than to 
direct the master to find and report the facts which may be proved 
before him, forming the grounds of claim on the part of the several 
claimants.^ 



L. N. FITTS, Executor, v. K W. SHAW. 
SuPBEMB Court, Bhodb Islakd, March 28, 1900. 

[32 Hhode Island Reports, 17.] 

Interpleader. The facts are sufficiently stated in the opinion. 
Bill dismissed. 

Per Curiam. The complainant holds two trunks, with their con- 
tents, which formerly belonged to his testatrix. They are claimed 
by two of the defendants respectively as gifts from the testatrix, and 
he alleges that they are also claimed by the residuary legatee, whom 
he also makes defendant to this bill. It is evident that the relations 
subsisting between these parties are not those which justify a bill of 
interpleader. A suit at law by one of the alleged donees against the 
executor would conclude not only the executor but the residuary lega- 
tee as well ; and no suit for these specific chattels would lie in favor 
of the residuary legatee against the executor. The only case cited 
upon this point, Stevens, Admr., v. Warren,* decides that such a case 
is not properly one for interpleader. The court, however, assumed 
jurisdiction by consent of all the parties in interest, treating the bill 
as one by a trustee for instructions, and it is urged that we may do so 

to a master); City Bank v. Bangs, 2 Paige, 570; Goddard v. Leech, Wright (Oh.) 476 (refer- 
ence to a master) ; First Bank v. West Co., 46 Yt. 683 (issue directed) Accord. — Ed. 

' 9 N. H. Rep. 336. 

s 11 N. H. Rep. 311. 

9 13 N. H. Rep. 573. 

4 For other instances of hills maintained hy a trastee against competing heneficiaries, see 
Crosby «. Mason, 32 Conn. 482; Union Co. v. Stamford Co., 72 Conn. 86; Dimmock v. 
Bixby, 20 Pick. 868; Hooper v. Hooper, 9 Cash. 127; Treadwell v. Cordis, 5 Gray, 341; 
Treadwell v. Salisbury Co., 7 Gray, 393; Houghton v. Kendall, 7 All. 72; Fairbanks v. 
Belknap, 185 Mass. 179; Schuyler v. Pelissier, 8 Edw. 191; Danial v. Fain, 5 Lea, 258; 
Osborne v. Taylor, 12 Gratt. 117. 

It is hardly necessary to add that one in possession of land hut claiming no title therein 
cannot maintain a bill of interpleader against adverse claimants of the land. He needs no 
equitable relief. He has only to retire from the land. Metcalf v. Hervey, 1 Yes. 248. 
— Ed. 

• 101 Mass. 564. 
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here. In the case cited the only question inyolved was one of law, 
and to economize time and labor the court decided it. In the case at 
bar questions of fact are involved which may more properly be tried 
by a jury. We conclude, therefore, that the bill must be dismissed.^ 



COWTAN V. WILLIAMS. 
In Chancery, before Lord Eldon, C, August 20, 1803. 

[9 F«ey, 107.] 

A BILL of interpleader was filed by a lessee of tithes against the 
lessor, the vicar, and the assignees under ah insolvent act, of which 
he took the benefit subsequent to the lease ; both claiming the rent. 
An action was directed to be brought by the assignees, and to be de- 
fended by the vicar ; which was tried in the Court of Common Pleas ; 
where it was determined, upon argument, that the profits of the vicar- 
age did not belong to the creditors. 

The AUomet^Geneml, for the defendant. The vicar, upon the 
question as to the costs, took the objection, that a tenant cannot file 
a bill of interpleader against his landlord ; according to Dungey v. 
Angove.* 

Mr. Bomillj/j for the plaintiff, distinguished this as a case of excep- 
tion ; the question arising from the act of the. landlord, subsequent to 
the lease. 

The Lord Chancellor concurred in that distinction, and men- 
tioned Lord Thomond's Case, in which a bill of interpleader was filed 
by tenants against their landlord and persons claiming annuities sub- 
sequent to the lease, and the bill was supported by Sir Thomas Sewell ; 
the tenant being by the act of the lessor entangled in a question which 
he could never settle.^ 



1 Adams v. Dixon, 19 Ga. 613; SteTens v. Warren, 101 Mass. 564 (tenMe); Blue «. Wat- 
son, 59 Miss. 619; Dunn v. Campbell, 47 N. J. £q. 4; Lincoln v, Rutland Co., 24 Yt. 689 
Accord, — Ed. 

« 2 Ves. Jr. 304. 

• Alnete v. Bettam, Carr, 65; Hodges v. Smith, 1 Cox, £q. 857, 16 Ves. 208, cited, b. c; 
Bolton V. Williams, 2 Yes.' Jr. 188, 4 Bro. C. C. 297; Dungey t, Angove, 2 Yes. Jr. 804, 
805, 807; Clarke v. Byne, 18 Yes. 888, b; Angell v. Hadden, 15 Yes. 244; Jew v. Wood, 
Cr. & Ph. 185, 3 Beav. 579; Townley v. Deare, 8 Beav. 218; McDevitt v. Sallivan, 8 Cal. 
592, 597; Schlnter v. Harvey, 65 Cal. 158; Ketcham v. Brasil Co., 88 Ind. 515; Hall •. 
Craig, 125 Ind. 523; Snodgrass v. Butler, 54 Miss. 45 ($emhU); Glaser v. Priest, 29 Mo. Ap. 
1; McCoy v, Bateman, 8 Nev. 126, 129 (senMe); Seaman o. Wright, 12 Abb. Pr. 804; Ba-* 
deau V. Tylee, 1 Sandf. Ch. 270; Scheli v. Lowe, 75 Hun, 43; Yemam v. Smith, 15 N. Y. 
827, 831 inmble)] Yan Zandt v. Yan Zandt, 17 N. T. Civ. Pr. 448; Adams v. Beach, 1 
Phila. 99; McCoy v. McMurtrie, 12 Phila. 180; Stem t, Jones, 7 Kulp. 19; Oil Co. v. Gale, 6 
W. Ya. 525; Doran v. Everitt, 2 Ir. Eq. R. 28; Rlckard v. Hyde, 2 Ir. Eq. R. 299; Qr«at 
Southern Co. v. Corry, Ir. R. 1 Eq. 225; Birmingham v, Tnite, Ir. R. 7 Eq. 221 Accord, 

Bills of interpleader were sustained by an obligor in the following cases in which either 
the original obligee and some one claiming under him, or else two or more persons each 
5»ia^miny under him were the defendants : Birch v. Corbin, 1 Cox, Kq. 144; Langston v* 
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• 

The decree directed that the costs of the plaintiff, both at law and 
in equity, and the costs of the defendant, the vicar, in equity, should 
be taxed; the plaintiff to be at liberty to retain his costs out of the 

Boylston, 2 Ye*. Jr. 101; «. Bolton, 18 Yes. 298; Lowndes v. Cornford, 18 Yei. 290 

(but see contra Harlow v. Cowley, Buck, 273); E. I. Co. o. Edward:*, 18 Ves. 376; Paris v. 
Gilham, Coop. £q. &6; Martinius v. Helmuth, 2 V. & B. (2ded.) 412, n., Coop. Eq. 245 s. c; 
Warrington v. Wheatstone, Jac. 202; Morgan v. Marsack, 2 Mer. 107; Wright v. Ward, 
4 Ruos. 216; Frost «. Hay ward, 12 L. J. Ex. 242; Smith e. Hammond, 6 Sim. 10; Regan v, 
Searle, 9 Dowl. 193; Crellin v. Leyland, 6 Jur. 788; Sieveking r. Behrens, 2 M. &Cr. 581; 
Suart 0. Welch, 4 M. & Cr. 805; Jones t, Farrell, 1 DeG. & J. 208; Hamilton v. Marks, 5 
DeG. & 8m. 638; Prudential Co. «. Thomas, 3 Ch. Ap. 287; Fairbrother v. Prattent, 1 
Daniell, 64; Fairbrother v. Nerot, 1 Daniell, 68 n. (a); Gerhard o. Montague, 38 W. R. 76; 
Be Hilton, 67 L. T. Rep. 694; Sprig r. S. C. Co., 8 Wheat. 268; Foss v. First Bank, 8 Fed. 
R. 185; Union Co. v. Glover, 9 Fed. R. 529; La. Co. v. Clark, 16 Fed. R. 20; Lockett v. 
Kumbough, 40 Fed. R. 623; McNamarao. Provident Society, 114 Fed. R. 910; Gibson v. 
Goldthwaite, 7 Ala. 281; Fowler r. Williams, 20 Ark. 641 ($enMe)\ Orient Co. v. Reed, 81 
Cal. 145; Webster v. McDaniel, 2 Del. Cb. 297; Hastings v. Cropper, 3 Del. Ch. 165; Sam- 
mis 0. L'Engle, 19 Fla. 800; Strange v. Bell, 11 Ga. 103; Sessions v. Mansfield, 83 Ga. 9, 
SupM't; James v, Sams, 90 Ga. 404; Atlanta v. McDaniel, 96 Ga. 190; Newhall «. Kastens, 
70 111. 156; Cogswell o. Armstrong, T! 111. 139; McGintock v. Helburg, 168 111. 384, 394; 
Morrill v. Manhattan Co., 183 III. 260; Indep. District v, Mardis, 106 Iowa, 295; Emerick 
V. N. T. Co., 49 Md. 352; Order v. Merrick, 163 Mass. 374; Supreme Lodge v. Radatz, 57 
111. Ap. 119; School Districts. Weston, 81 Mich. 85; Wayne Bankv. Airey, 95 Mich. 520; 
Cullen «. Dawson, 24 Minn. 66; Cannon v. Kinney, Sm. & M. Ch. 555; Anderson v, Wil- 
kinson, 18 Miss. 607; Roselle v. Farmers Bank, 119 Mo. 84; Franco Ass*n r. Joy, 56 Mo. Ap. 
433; Sullivan V. Knights, 73 Mo. Ap. 43; Perkins v. Guy, 2 Mont. 15, 18 (timbU); Hart- 
ford Co. V. CummingH, 50 Neb. 236; Briant o. Reed, 14 N. J. Eq. 2/1; Rahway Inst v. 
Drake, 25 N. J. Eq. 220; Fitch v. Brown, 42 N. J. Eq. 300; Bell v. Hunt, 8 Barb. Ch. 391; 
Bleeker «. Graham, 2 Edw. Ch. 647; Schuyler v. Pelissier, 8 Edw. Ch. 191; Yates v. Tis^ 
dale, 3 Edw. Ch. 71; Crane v. McDonald, 118 N. Y. 648; Cady v. Potter, 55 Barb. 463; Howe 
Co. V. Glfford, 66 Barb. 597; Barnes v. Mayor, 27 Hun, 236; Mercantile Co. v. Huntington, 
89 Hun, 465; Drake «. Woodford, 33 N. Y. St. Rep. 994; Travelers Co. «. Doty, 25 N. Y. Ap. 
Div. 53 (affirmed in 164 N. Y. 607 and modifying s. c. 86 Hun, 524, 534) f Woolworth «. 
Phoenix Co., 25 N. Y. Ap. Div. 629; Bacon v.' American Co , 53 N. Y. Ap. Div. 150; Grell 
9. Globe Co., 55 N. Y. Ap. Div. 612; Yan Buskirk v. Roy, 8 How. Pr. 425; Fletcher v. 
Troy Bank, 14 How. Pr. 383; Koenig v. N. Y. Co., 14 N. Y. St. Rep. 250; Yan Zaudt v, 
Yan Zandt, 20 N. Y. St. Rep. 963; Jarvis r. Benedict, 37 N. Y. St. Rep. 588; Pratt r. My- 
ers, 45 N. Y. St Rep. A3; Feldman o. Grand Lodge, 46 N. Y. St. Rep. 122; Garman Bank 
V. Commissioners, 6 Abb. N. Cas. 394, 57 How. Pr. 187 a. c. ; Davis v. Benedict, 20 N. Y. 
Cir. Pr. R. 266; Progressive Union v. German Bank, 57 N. Y. Super. Ct 504; Goddard v.. 
Leech, Wright, (Oh.) 476; First Bank v. Bube, 62 Oh. 41; Pope v. Ames, 20Oreg. 199; New 
Zealand Co. v. Smith, (Oreg. 1902) 69 Pac. R. 268; Jordan's Ap., 10 W. N. (Pa.) 37; Penny, 
packer's Ap., 57 Pa. 114; Bechtel v. Sheafer, 117 Pa. 555; Barnes v. Bamberger, 196 Pa». 
123; Pa. Co. v. Wolfe, (Pa. 1902) 52 Atl. R. 247; Harrisburg Bank v. Hiester, 2 Pears. Pa^ 
255; Providence Bank v. Wilkinson, 4 R. L 607; People's Bank o. Wilcnx, 15 R. I. 258; Statft 
Co. 9. Gennett, 2 Tenn. Ch. 82; Iglehart «. Moore, 21 Tex. 501 ; Mo. Co. «. Whipsker, 77 Texv 
14; Kelley Co. v. English, (Tex. Civ. Ap. 1896) 34 S. W. R. 651; Gill v. Cook, 42 Yt. 141; 
Mosher 9. Bruhn, 15 Wash. 333; Dickenschied r. Exchange Bank, 28 W. Ya. 340; Re Under- 
feed Co., L. R. 1 Ont. 42; Davidson v. Douglas, 12 Grant, Ch. 181; Western Co. v. (3ourt, 
25 Grant, Ch. 151; Belfa^^t v. Lawther, 16 Ir. Ch. R. 34; Armit «. Hudson Co., 3 Manitoba^. 
529; McPhillip* v. Wolf, 4 Manitoba, 300; Nolan v. London 0>., 6 N. S. Wales, W.N. 127; 
Me Barbier, 3 New Zeal. 370. 

Claimantt of apart of the Rtt, — If the stakeholder raises no question as to the amount oi 
his liability, int erpleader is allowed aJtthQuj|;h one or more of the claimants demandsiUily A 
ji ortion of t he afnount confessedly due. Aldridge v.'Tbompson, 2 Bro. C. C. 149, 150;.BoU 
ton r. Williams,' 4 Bro. C. 0. ^rrAngell v. Hadden, 15 Yes. 244, 16 Yes. 203; Indep. Dis- 
trict v. Mardis, 106 Iowa, 295; Roselle v. Farmers' Bank, llj) Mo. 84; Supt. v. Heath, 15 
N. J. Eq. 22; Packard o. Stevens, 58 N. J. Eq. 489; Barnes r. Mayor, 27 Hun, 236; Koenig 
r. N. Y. Co., 14 N. Y. St. Rep. 250; Yan Zandt r. Yan Zandt, 17 *N. Y. CSv. Pr. 448{ Pro- 
gressive Union v. (jerman Bank, 29 N. Y. St. Rep. 528; McKenzie v. JEtna (}o., Boas. Eq* 
Dec. (Nova Seotia) 346. — Ed. 
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rent in his hands,^ and to pay the remainder to the vicar ; the defend- 
ants, the assignees, to pay to the other defendant, the vicar, what 

should be so retained by the plaintiff, and the costs of that defendant 
to be taxed. ' 

Mr. Alnge, for the assignees, with reference to the order as to tho 
costs, observed that this was not the common case ; these defendants 
being trustees for creditors, trying a new question, which it was their 
duty to bring before the court, as to the other defendant at least. 

The Lord Chancellor upon that representation allowed the assign- 
ees their costs as against the other defendant. 



JOHNSOIT AND Others v. Atkinson and Others. 
In the Exchequer, November 22, 1797. 

[8 AfutruthtTf 79S.] 

Lancelot Stodhart, by his will, bequeathed certain coal mines to 
trustees, for his different relations, in certain proportions. The de- 
fendants, the trustees, leased them to the plaintiffs. The defendants 
Atkinson and his wife received for some time from the plaintiffs their 
proportionate share under the will, and gave receipts for it as such : 
afterwards they set up a claim in opposition to the devise, in right of 
the wife as heir at law, and commenced an action against the plaintiffs 
for use and occupation of the premises, considering the lease as void. 
The bill prayed that the defendants Atkinson and his wife, and the 
defendants the trustees, might interplead. 

The defendants Atkinson and his wife demurred. 

Plumer and Hall in support of the demurrer. These parties claim 

1 Hendn- r. Key, 1 Dick. 291; Hodges t>. Smith, 1 Oox, Eq. 867; Aldridge p.Thornpson , 
2 Bro. C. C. 149; Aldridge r. Meaner, 6 Ves. 418; Campbell v, Solomans, 1 S. & U. 4ti!2; 
Fairbrother v. Pratten, 1 Dan. 64; Cotter v. Bank, 2 Dowl. 728, 3 M. & Sc. 1808. c; Duear 
p. Mackintosh, 2 Dowl. 730, 3 M. & Sc. 174 s. c; Symea v. Maxnay, 20 Beav. 47 {sembU)\ 
Laing r. Zeden, 9 Ch. Ap. 736, 738; Clench «. Dooley, 56 L. T. Rep. 122; Spring r. S. Ca. 
Co., 8 Wheat. 268; Mich. Co. r. White, 44 Mich. 25'(#em*/e); Wayne Bank v. Airey, 95 
Mich. 520; St Louis Co. «. Alliance Co., 23 Minn. 7 {sembU)\ Rahway Inst. v. Drake, 25 
N.J. Eq. 220; Richards v. Salter, 6 Johns. Ch. 445; Bad^au v. Rogers,* 2 Paige, 209; Can- 
fleld V, Morgan, Hopk. Ch. 224; Balchen v. Cranford, 1 Sandf. Ch. 380; Jordan's Ap., 10 
W. N. (Pa.) 37; Manchester Works r. Stimson, 2 R. I. 415; Wells v. Hews, 24 Grant, Ch. 
131 ; Armit v. Hudi^on, 3 Manitoba, 529 Accord, 

The plaintiff was allowed his connsel fees in La . Co. r. Clark, 16 Fed. R. 20; McNamara 
t>. Wovi?Iei!^oc'yrii4 tea. k. 9ib; i>mp1e r. Lawson, 19 Ark. 148, 154; Chase v, Bene- 
dict, 72 Conn. 822 («em^/e); McCall v. Walter, 71 Ga. 287; Glaser v. Priest, 29 Mo. Ap. 1; 
Franco Ass'n r. Joy, 56 Mo. Ap. 433; Christian v. Nat. Co., 62 Mo. Ap. 35 («em6/e); Ins. 
Co. V. Corbin, 11 Phila. 257; Daniel o. Fain, 6 Lea, 258; and see to the same effect N. J. 
Pub. Laws, 1893, c. 136. — En. 

a Hendry r. Key, 1 Dick. 291; Dowson ». Hardcastle, 2 Cox, Eq. 278, 1 Vcs. Jr. 368 s. c; 
Edensor v. Robert!>, 2 Cox, Eq. 280; Aldridge o. Mesner, 6 Ves. 418; Mason v. Hamilton, 5 
Sim. 19; Laing r. Zeden, 9 Ch. Ap. 736, 738; Richards v. Salter, 6 Johns. Ch. 445; Miller 
«. Watts, 4 Duer, 203; Manchester Works «. Stimsoni 2 R. I. 415; Beers v, Spooner, 9 
Leigh, 153 Accord, — Ed. 
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different things, the one the rent reserved, the other the unliquidated 
value of the occupation ; an interpleader only lies where the same cer- 
tain sum or thing is demanded by two claimants, and the stakeholder 
is always obliged to pay the sum into court ; that cannot be done 
where the sum is uncertain and the demands different. 

Partridge and Hing for the plaintiff. The thing which is demanded 
by both is in substance the same, the rent. The identity of the right 
claimed creates the necessity of the interpleader, however the quan- 
tity of benefit under that right may vary.^ 

[Thompson, Baron. You state the thing in fact demanded by him 
to be not the rent, but the unliquidated value of the use and occupa- 
tion.] 

Macdonald, Chief Baron. There are two objections to the bill ; 
either of them sufficient to support the demurrer. The cases cited 
establish the general rule, t hat the tenant cannot call on his landlo rd 
to interplead with a stranger^ which, as to the present suit, the defen d- 
ant is. The things demanded are also different j^ we cann ot anticipat e 
the deci sion whether the heir will be bound by his acceptance of a 
portion ot rent. The things actually demanded are different, and 
therefore are not the su^^ject of an interpleader. 

The demurrer was allowed,* 



• SLAiraY V. SIDNEY. 
In the Exchequer, November 19, 184S. 

[14 Meuon 4- WeUby^ 800.] 

Atherton moved, on behalf of the defendants, for an interpleader 
rule, under 1 & 2 Will. 4, c. 58, s. 1. It appeared from the affidavits 
that the defendants had agreed for the purchase of several chests of 
tea, the warrants for which were made out in the plaintifTs name. 
Before the time for payment arrived, they were served with a notice 
from third parties that the tea warrants belonged to and had been 
improperly obtained from them, and requiring the defendants not to 
pay the price to the plaintiff : and the claimants subsequently brought 
an action of trover against the defendants for the conversion of the 
warrants. The plaintiff also brought this action of debt for the price 
of the tea. The defendants were ready to bring the money into 

1 A portion of the arguments and judgment are omitted. — Ed. 

s Smith V. Bumam, 2 Anst. 527, 532 {ttmhU)\ Dnngey g. Angovft. g Yrn, Jr Bflli ffil7| 
SIC; Cook r. Earl of Rosslyn, 1 Giff. 167; Wamock «. Harlow, 96 Cal. 298; Crane t, Bum- 
tmger, 1 Ind. 165; Whitewater Co. r. Comegrs, 2 Ind. 469; Ketcham t. Brazil Co., 88 Ind. 
|l^ 518 (i«m6/e); Williams t. Halbert, 7 B. Mon. 184; Fairbanks r. Belknap, 185 Mass. 179, 
t84(«fm5/e); Snodgrass o. Butler, 54 Miss. 45, 49 (Mm6/e); Dodd 9. Bellows, 29 N. J. Eq. 
127; Seaman v. Wright, 12 Abb. Pr. 804, 305 {9tmbU)\ McCoy v. McMurtrie, 12 Phila. 180 
{»tmhlt)\ Whitaker v. Whltaker, (Tenn. 1900) 62 S. W. R. 664, 673 {semblt) i4ccor<f. — Ed. 
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court ; and it was submitted, on their behalf, that they ought to be 
relieved under the Interpleader Act against these conflicting claims. 
[Pollock, C. B., referred to Farr v. Ward.^ Martin, amicus curiffi, 
mentioned Crawshaj v. Thornton.] 

Pollock, C. B. I think there is no ground for a rule, and that the 
Interpleader Act does not apply to such a case as this. The decision 
of this court in James v. Pritchard' is an authority in point. There 
the plaintiff had sold to the defendant a rick of hay, which was 
claimed by the administrator of a deceased person as part of his ef- 
fects. The court granted a rule ; but, upon argument, it was decided 
that the case did not come within the Interpleader Act, for that a 
purchaser could not call upon his vendor to interplead with a third 
party ; my Brother Alderson saying, " The defendant has made a 
bargain with the plaintiff, and he must perform it, or show good cause 
why he does not." 

Parke, B. I am of the same opinion. How can it be said that 
the defendant does not claim '* an interest in the subject-matter of the 
suit ? " Besides, the parties cannot interplead here, for they do not 
claim the same thing ; the one seeks to have the benefit of a contract, 
the other claims the value of the chattel which is the subject-matter 
of it. The plaintiff in this action claims the price agreed to be paid 
for the tea, which may be ten times its real value ; while the plaintiffs 
in the other action only claim its real value, in the shape of damages 
for its conversion. 

Alderson, B. The Interpleader Act was intended as a substitute 
for the old mode of obtaining relief by bill in equity : now it is per- 
fectly clear there would have been no interpleader in equity in such a 

case as this.* 

Bute refused. 



MITCHELL V. HAYNE. 
In Chancery, before Sir John Leach, V. C, Mat 28, 1824 

[2 Simons and Stnartf 63.] 

The plaintiff was an auctioneer, and had sold an estate for one of 
the defendants. The other defendant was the purchaser, and had 
commenced an action against the plaintiff for the deposit; upon 
which the plaintiff filed a bill of interpleader against him and the 
vendor, and prayed for an injunction to restrain the action. 

I 2 M. & W. 844. a 7 M. & W. 216. 

> Woolaston v. Wright, 8 Aost. 801 ; Sharpe v. Redman, 1 W. W. & D. 375 (like follow- 
ing case); Wright v. Freeman, 48 L. J. Q. B. 276 (claim of buyer against auctioneer for 
breach of warranty and of seller for purchase money); Ingham «. Walker, 3 Times L. R. 
448, 81 Sol. J. 2718. c. (like preceding caf^e); Poster v. Wade, &6 Cal. 43, 47 (semble); 
Sherman r. Partridge, 11 How. Pr. 154; Travelers' Co. v. Healey, 86 Hun, 524; Fulton 
Bank v. Chase, 6 N. Y. Sup. 126; Taylor v. Satterthwaite, 51 N.*Y. St. Rep. 565; Tvnan 
«. Cadenas, 7 N. Y. Civ. Pr. R. 806; Heyman r. Smadbeck, 6 N. Y. Misc. Rep. 527; North 
Co. V. Lang, 88 Oreg. 246; Baxter v. Day, 73 Wis. 27 Accord. ^ Ed. 
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Mr, Agar J aud Mr,CromI>ie, for the plaintiff, now moved for the in- 
junction, and offered to pay the deposit money into court, after de* 
ducting the duty and commission. 

Mr. KoSy for the purchaser, opposed the motion. 

The Yice-Chakcellor. Interpleader is where the plaintiff is the 
holder of a stake which is equally contested by the defendants, as to 
which the plaintiff is wholly indifferent between the parties, and the 
right to which will be fully settled by interpleader between the de- 
fendants. That is not this case. The plaintiff receives a deposit of 
87/. ISs. 9d.f and claims, against both the defendants, to retain 271, 
168, lOd, for his commission and the auction duty. And, by this mo- 
tion, the plaintiff calls upon the defendants to interplead for the sum 
of 60Z. Is. lld,y which he desires to pay into court. But the bill itself 
states that the action which is threatened by the defendant, the pur- 
chaser, is for the whole deposit of 87/. ISs. dc/., and not for the sum' 
of 60/. Is. lid. only, which is all that the defendant, the vendor, 
could claim. The plaintiff is not, therefore, an indifferent stake- 
holder, but has a personal question to maintain with the defendant, 
the purchaser ; and, if he seeks an injunction, must obtain it, not 
upon the principle of interpleader, but upon an order for time^ or 
upon the answer.^ 



THE BALTIMORE AND OHIO RAILROAD CO. v. A. T. 

ARTHUR, Appbxlant. 

Court of Appeals, New York, October 17, 1882. 

[90 New York ReparU, S84.] 

The complaint in this action shows. that before August 20, 1880, the 
plaintiff bought and received of the defendant Arthur, merchandise, 
of the value of 1(2478.52, less 921.83 to be deducted for freight due 
for transportation of said merchandise, but were forbidden to pay 
Arthur, by defendant Power, " acting as receiver," who claimed the 
said purchase price, and threatened to sue therefor; that Arthur, in 
June, 1881, brought a suit, which is still pending, against the plain- 

1 Braddick v. Smith, 9 Bin^^. 84, 2 M. & Sc. 131 ; Jacobson t, Blackhurst, 2 J. & H. 486 
{itMbl€)\ Groves «. Sentell, 153 U. S. 466 {ttmblt)'. Cross v, Memphis Co., 96 Ala. 311; 
Lozier o. Van Saun, 8 N. J. Eq. 325, 831 («em6/e); Williams «. Matthews, 47 N. J. £q. 196 
{ttmbU)\ Lawson v. Warehouse Co., 70 Hun. 281; Wakeman t, Dickey, 19 Abb. Pr. 24; 
Bridenburg Co.'s Ap., 106 Pa. 275, 277 (tetnbU); Bird v. Neff, Tr. & H. Pr. Pa. (4th ed.) 
434 Accord. 

Cotter V. Bank, 2 Dowl. 728 (temble)] Best v. Hayes, 82 L. J. 129,180, 8 F. & F. 113, 115 
(temble)] Gibson g. Gol dthwaite. 7 Al a. 281. 291 y McFadden g. Swinerton, 88 Qreg . 888 
Contra, \ 

The assertion of la lien in a prior action against him will not affect the right of the plain- 
tiff in an interpleader suit in which he renounces his claim to the lien by withdrawing the 
plea in the prior action. But he must pay costs in the action and suit up to the time of 
plea withdrawn, tfacobson «. Blackhurst, 2 J. & H. 486. See tlso Christian v. Kat. Co.* 
62 Mo. Ap. 35.~ 






^ 
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tiff for the said sum of $2478.52. The plaintiff also avers that it is 
unable to determine which of the defendants it ought to pay; it de- 
nies collusion with either, and offers to pay the amount in dispute 
into court. Attached to the complaint is an affidavit by the plaintiff's 
agent, and a copy of the account and notice of Power's claim. The 
account runs in favor of '' John B. Power, Receiver Chrome Steel 
Co./' includes the merchandise for the price of which the plaintiff 
is sued by Arthur, and the notice is in these words : — 

'^ Oents — I hand you the foregoing statement, although I am not 
prepared to say you should pay me, but I caution you against paying 
any one but me, for upon the adjustment of the transactions had be- 
tween the Chrome Steel Company and Mr. Alex. T. Arthur, I may be 
found entitled to receive payment, in which event I shall require it 
made to me, and in default shall proceed to compel such payment 

" Respectfully, 

"John B. Povher, -Rccctvcr." 

Upon these papers an order was granted by a justice of the su- 
preme court, in New York city, requiring the defendants to show 
cause why the proceedings on the part of Arthur in the suit brought 
by him should not be stayed, and why Power should not be restrained 
from commencing suit. . . . The judge before whom the order to 
show cause was returnable denied the motion. Upon appeal to the 
general term of the first department, that court ordered that " the 
plaintiffs be allowed to pay into court the amount stated in the com- 
plaint to be due from them, after deducting the costs of this action," 
and thereupon they be discharged from liability to either defendant. 

The defendant Arthur appeals to this court.^ 

Danporth, J. According to the settled doctrine of equity, a party 
acknowledging himself a debtor' may, when subjected to a double de- 
mand for payment, have relief on showing that there is a question to 
be tried and that he is ignorant which claimant has the better right, 
tut here the sum admitted to be due is not the sum for wh ich Arthur^ 
iuesi The plaintiff "claims^ "retain from it an aHegecrindel^tedness 
Por freight. The amount due cannot be the subject of controversy in 
m interpleader suit, and this difference between the debt claimed by 
[the defendant, and the sum which the plaintiff is willing to pay, pre- 
sents an insuperable objection to its prosecution;* for as to so much, 

1 The argnment for the appellant and a portion of the opinion of the court is omitted. 

s For want of such admission, interpleader was denied in Bernstein v. Hamilton, 86 
N. Y. Ap. Piv. 206. — Ed. 

s Moore v. Usher, 7 Sim. 383; Bignold v. Audland, 11 Sim. 23; Diplock r. Hammond, 2 
8m. & 6. 141; 8. W. Co. ». Benson, 63 Ark. 283; Cogswell v. Armstrong, 77 III. 139 
(wmi/e); Glasner r. Weisburg, 43 Mo. Ap. 214, 217 (compare Gregg's As»ign»t, 74 Mo. 
Ap. 68); Williams r. Matthews, 47 N. J. Eq. 196; N. E. Co. ». Odell, 50 Hun, 279; Dubois 
V. Union Inst., 89 Hun, 882; Carroll p. Demarest, 42 N. Y. Ap. Div. 156 (an extreme 
application of the doctrine — compare City Bank t. Bangs, 2 Paige, 670); Jackson v. 
Knickerbocker Club, 49 N. Y. Ap. Div. 107; Chamberlain v. O'Connor, 8 How. Pr. 45; 
Patterson v. Perry, 14 How. Pr. 605, 6 Duer, 686 8. c; Bender «. Sherwood, 15 How. Pr. 
258; Chabmerlain r. O'Connor, 1 E. D. 8m. 665; Sibley ». Eq. Soc., 66 N. Y. Super. Ct. 
874: Dodge v, Lawson, 22 K. Y. Civ. Pr. R. U2; Jordan's Ap., 10 W. N. (Pa.) 37; Brides- 
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it does not admit title, or right of payment in either claimant.^ In ^^SP 
the next place, the plaintiff is not shown to incur any hazard in pay- 
ing according to its contract. The transaction between it and Arthur 
was of the simplest kind — a purchase of goods at a fixed price ; on 
the other hand, no title or color of title is given to Power.' Nor does 
he claim to be entitled. On the contrary, he says he is '^ not prepared 
to say'' the plaintiff ''should pay him." At most, his declaration is 
that upon some adjustment in future of unnamed transactions between 
the Chrome Steel Company and Arthur, he may ''be found entitled to, 
receive payment." The mere pretext of a conflicting claim is not I 
enough to show that the plaintiff is in any danger of loss from an in- 
ability to determine to whom the debt in question should be paid.* 

burg Co.'s Ap., 106 Pa. S75; McCallen v. Metrop. Co., 2 Pa. Dist. Ct. R. 361; Wing r. 
Spaulding, 64 Yt 88; McNaughton v. Webster, 6 Can. L. J. O. S. 17 (senMe) Accord, >. 

If a defendant to a bill of interpleader claims more than the plaintiff in his bill admitsX 
to be due, the plaintiff, by amending his bill and admitting his liability to the amount \ 
claimed by the defendant, may obtain a decree that the defendants interplead. Orient Co. I 
V. Reed, 81 Cal. 146. ' J 

By the modem English practice, one who admits a part of the amount claimed to be due^ 
bnt disputes his liability for the rest, may have an order of interpleader as to the former 
and contest the claim to the latter. Reading v. School Board, 16 Q. B. D. 686. 

Compare further, Toulmin v. Reid, 14 Bear. 499; Milwaukee vTO'SuUivan, 25 Wis. 666; 
Mclntyre v. Woods, 5 Manitoba, 347. — Ed. 

1 Sto. Eq. PI. § 295; 2 Sto. Eq. Jur. § 821. 

S Sto. Eq. PI. § 293. 

* ''Before one is entitled to an order of interpleader between persons making adverse 
claims to the securities in his hands, it is necessary to establish, not only that adverse 
claims are made, but that the Maiwio h^^p-ft^^ao^ po./inaKi^ * — ^-ftir-, and that there is 
reasonable doubt whether the stakeholder would be safe in paying over the money." Per 
Rnmsey, J., in Post v. Emmett, 40 N. Y. Ap. Div. 477, 478. See, to the same effect, Harri* 
son o. Payne, 2 Hodg. 93, 107; Sharpe v. Redman, 1 W. W. & D. 875; Pusey v. Miller, 61 
F. R.401; Cross «. Memphis Co., 96 Ala. 447; Pfister v. Wade, 56 Cal. 43; Nat. Bank v. 
AugusU Co., 99 Ga. 286; Partlow v. Moore, 184 III. 119; Starling v. Brown, 7 Bush, 164; 
Stone 9. Reed, 152 Mass. 179; Robards v. Clayton, 49 Mo. Ap. 608; Sullivan v. Knights, 73 
Mo. Ap. 43, 45; Parker o. Barker, 42 N. H. 78; Blair v. Porter, 13 N. J. Eq. 267; Briant c. 
Reed, 14 N. J. Eq. 271, 276; Yarrian v. Berrien, 42 N. J. Eq. 1; Fitch v. Brower, 42 N. J. 
Eq. 300, 305; Ter Knile v. Reddick, N. J. Eq. 1898, 39 Atl. R. 1062; Mohawk Co. v. Clute, 
4 Paige, 384, 392; Shawv. Coster, 8 Paige, 839, 347; Crane v, McDonald, 118 X. T. 648, 
655; Bassett v. Leslie, 123 N. T. 396, 399; U. S. v. Yietor, 16 Abb. Pr. 153; Williams v. 
^tnaCo., 8 N. Y. St. Rep. 567; Buffalo Co. «. Alberger, 22 Hun, 849; Delancy v. Murphy, 
24 Hun, 503; Mars v. Albany Bank, 64 Hun, 424, 69 Hun, 398; Schell v. Lowe, 75 Hun, 
73 (sembU); Nassau Bank v. Ritzinger, 5 K. Y. St. Rep. 309; Taylor «. Satterthwaite, 51 
N. Y. St. Rep. 565; Stevenson v, N. Y. Co., 10 N. Y. Ap. Div. 233; Burritt v. Press Co., 
19 N. Y. Ap. Div. 609; Roberts v. Van Home, 21 N. Y. Ap. Div. 369; Wertheimer t>. Free 
Sons, 28 N. Y. Ap. Div. 64; Brackett v. Graves, 30 N. Y. Ap. Div. 162; Post v. Emmett, 
40 N. Y. Ap. Div. 477; Wells r. Nat. Bank, 40 N. Y. A p. Div. 498; MonUgue v. Jewel- 
ers' Co., 41 N. Y. Ap. Div. 530; Steiner v. East Inst., 60 N. Y. Ap. Div. 232; Lateer v. 
Prudential Co., 64 N. Y. Ap. Div. 423; Lopes v. Kellogg, 65 N. Y. Ap. Div. 214; Hins- 
dale V. Bankers' Co., 72 N. Y. Ap. Div. 180; Wilson v. Duncan, 11 Abb. Pr. 3; Morgan v, 
Fillmore, Sheld, 62; Sulzbacher v. Nat. Bank, 52 N. Y. Super. Ct. 269; Perkins v. Mont- 
gomery, 70 N. Y. Sup. 136; Cohen v, Cohen, 85 N. Y. Misc. Rep. 206; Barker v. Swain, 
4 Jones, Eq. (K. Ca.) 222; Koppmger v. O'Donnell, 16 R. I. 417, 418; State Co. v. Gennett, 
2 Tenn. Ch. 82, 84; Scott v. Glenny, 2 Ir. Eq. R. 80, n. 

The dictum in Atkinson v, Marks, 1 Cow. 705, and the decisions in Bowery Bank « 
Mayor, 4 N. Y. St. Rep. 565, and Dreyfus «. Casey, 52 Hun, 95, to the contrary, must be 
regarded as completely discredited* 

^ On the same principle interpleader was denied in Browning v. Watkins, 18 Miss. 482, in 

I which case one of the adverse claims was not enforceable at time of bill filed by debtor 

because the original creditor had died intestate and no administrator had been appointed. 
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The relation between itself and Arthur is the ordinary one of vendee 
and vendor, and it was a sufficient answer to the motion that the 
plaintiff showed no such claim of right in Arthur's co^iefendant as 
he might interplead for, and by its allegations bring in question the 
amount due to either. A debtor cannot, in this summary manner, 
discharge a creditor with partial payment, or prevent him from enjoy- 
ing the fruits of his bargain. 
The order of the general term should be reversed, and that of the 

special term affirmed, with costs. All concur. 

Ordered accordingly. 



J. THOMSON V. D. I. EBBETS and JOHN WELCH. 

In Ghanceby, New Yoe^, before Nathan Sanford, C, October 

18, 1824. 

[HopldfUf Chanctrji R^tartM, 272.] 

Bill of interpleader. It stated that the complainant resides 
about five months in the year in the first ward of the city of New 
York, and about seven months at Bhinebeck in Dutchess County. 
That on or shortly before the fifth da^o f June^ 1823> the assessors of 
the first ward of the city of New York assessed his personal property 
at twenty thousand dollars. That in the afternoon of that day the 
complainant with his family removed as was usual to Bhinebeck. 
That on the 6th of June, on his arrival at Bhinebeck, he was assessed 
for his personal property at thirty-five thousand dollars. As soon as 
complainant was informed of the last assessment he objected to it ; but 
the assessors refused to strike his name from the roll, insisting that 
as he resided more than half the year in Dutchess, he was there tax- 
able, and they gave him a certificate of the fact of his being taxed in 
Dutchess, which he presented to the New York assessors in like man- 
ner, requesting them to strike out the assessment of his personal 
property. This they also refused and gave him a certificate of his 
being taxed in New York. 

The assessments for Bhinebeck were completed on the 11th of 
June, and finally reviewed and settled by the assessors on the 7th of 
July, and delivered to the board of supervisors, who, notwithstanding 
the remonstrances of complainant, have issued a warrant for the collec- 
a'^ tor, in which the complainant's name is inserted for one hundred 
and forty-two dollars for his personal property. 

The assessments for New York were completed on the 18th of 
June, and being revised and settled by the assessors on the 18th of 

^ If the uncertainty m to the validitr of one of the adverse claims is due to the fault of the 
plaintifff he cannot niainrain his bill of interpleader. Turner v. Mayor, 13 M. & W. 171, 
S D. & L. 197 8. o. (a harsh application of the rale); Mattot «. North Bank, 16 N. Y. 
Civ. Pr. R. 314. — Ed. 
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July and delivered to the mayor and aldermen as supervisors, they v 
• have issued their warrant to the collector, by which he is authorized ^ 
to collect of the complainant one hundred and twenty-six dollars for 
his personal property. 

The defendants are the two collectors. The complainant offers to 
pay his tax to either, as the court shall adjudge, and to bring the 
money into court, and prays that they may interplead, etc. 

Thb Chancellor. This cause is submitted by the parties. An 
argument is furnished by the complainant and another by the defend- 
ant Ebbets ; but none is offered on the part of the defendant Welch. 
The cause is, however, sufficiently before me to receive a final decision 
in respect to the complainant and his concern in the controversy. 

The bill states a clear case for Interpleading^ The complainant 
claims no exemption from taxes ; and he offers to pay his tax to either 
of the defendants, as one or the other may be entitled to receive it. 
He was actually taxed for his personal property both in the city of 
New York and in the town of Ehinebeck ; and process of law had 
issued against him to enforce the payment of both taxes. He was 
not bound to determine at his own peril which of these two taxations 
was legal and valid. He was obliged and entitled to resort to this 
court for relief. His case stands before the coui't in full compliance 
with all the principles and forms which govern cases of conflicting 
claims to the same debt or duty where the debtor is i-eady to pay, but 
cannot safely pay to either of the hostile claimants. In such cases 
the debtor resorting in good faith to a court of equity for indemnity 
is entitled, after the contending claimants have answered and have 
admitted their claims, to be dismissed from the controversy with 
costs. His costs are paid in the first instance from the fund in 
controversy ; and justice between the other parties in this respect is 
finally done by compelling the party whose claim is adjudged ground- 
less to pay those costs to the rightful claimant of the fund. Such 
is the established course in England ; the same course has been pur- 
sued in this coui't, and this practice has received the sanction of th6 
court of errors.* 

The complainant is accordingly entitled to his costs from the fund 
in court, and the defendants must proceed to contest their adverse 
claims between themselves.' 

I S Bro. Ch. Ca. 149; 1 Madd. 181 ; 8 John. Ch. 445; 1 Cow. 710. 

s Redfield «. Superviffors, Clarke, Ch. 43, 47, affirmed 8 Ch. Sent. 92 (iemNe); Mohawk 
Co. V. CI ate, 4 Paipe, 384 (temble); Dom v. Fox, 61 N. T. 2«4, 269 (ttmble) Acatrd, 

MBcy V, Nantucket, 121 Mass. 351; Forest Co. v. Salem, 165 Mass. 19-1, 202 (temble); 
Greene v, Mumford, 4 R. I. 813 (senMe) Contra, 

The courts which deny the rif^ht of interpleader are influenced by the consideration of 
public policy in favor of a prompt collection of taxe». '*'he objection to such a bill was 
held to be waived in Forest Co. v. Salem, tupra^ because the defendants did not demur to 
the bill. 

In Mohawk Co. r. Clute, jvpra, Walworth, C, refemng to Thomson v. Kbbets, said, 
p. 891: "h appeared in that case that the amount at which the property of the complain- 
ant was assessed in the different places was not the same; the tax in one place being $14^ 
while in the other it was only 3126' But as the complainant is not pennitted to litigata 
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CRAWSHAY V. THOENTON. 
In Ghancbby, bbfobe Lobd Gottenham, G., January 13^ 1837. 

[2 ify/ne and Craig, 1.] 

This was a bill of interpleader. The plalDtiffs were the persons 
who, for some years previously to the month of August, 1834, con- 
stituted, together with William Grawshay, since deceased, the firm of 
Eichard and William Grawshay and Go., but who now constituted the 
firm of Eichard, William, and George Grawshay and Go. The defend- 
ants were Henry Sykes Thornton and Pavel Daniloff Daniloff. The 
bill stated that the plaintiffs had for some years carried on business 
as iron merchants in London in partnership, and that they had and 
have a bonded yard for foreign iron, and have also acted as wharfin- 
gers ; and that in and prior to the year 1831 the persons constituting 
the firm of W. and T. Eaikes and Go. of London were in the habit of 
depositing foreign iron in the plaintiffs' yard for safe custody. The 
bill then stated that in the year 1832 certain specified parcels of iron 
were deposited with the plaintiffs by W. and T. Eaikes and Go., and 
that in the early part of the year 1833, an order in writing was brought 
to the plaintiffs, signed by W. and T. Eaikes and Go., requiring the 
plaintiffs to weigh and deliver the iron ; that the order did not specify 
the name of the person to whom the iron was to be delivered, but that 
a verbal message was left that the same ^'was for Mr. Thornton.'' 
The bill then stateid that no application having been made for the 
delivery of the iron, one of the plaintiffs wrote in pencil in the book 
of his firm which contained an account of the iron the name " Thorn- 
ton " against each of the parcels mentioned in the order. The bill 
further stated that in March, 1834, application was made to the plain- 
tiffs by Henry Sykes Thornton, to know the particulars of the iron 
which the plaintiffs held on his account ; and that one of the plain- 
tiffs having thereupon ascertained from Eichard Mee Eaikes, who 
then carried on the business of the firm of W. and T. Eaikes and Go., 
that H. S. Thornton was the person in whose favor the order for de- 
liverv had been given, wrote in the book of the plaintiffs' firm which 
contained the particulars of the iron, against the entry of each of the 
parcels the following words and figures, viz.: "8th March, 1834, 
transferred to H. S. Thornton ; " and that the plaintiffs at the same 
time wrote or caused to be written to Thornton a letter in the follow- 
ing words : — 

anv p«rt of the claim of either defendant, on a simple bill of interpleader, I presume that, 
in that cane, the complainant either paid iuto court the largest sum, or paid to the collector 
of Rhinebeck the balance of the Ux imposed in that town, over and above what was 
claimed bj- the collector in New York. . . . The bill in the present case, considered as a 
simple bill of interpleader, is defective in form; as the complainants do not oflfer to bring 
into court cither the greater or the less amount taxed upon the company as upon their 
capital, at the different places." —Ed. ^o^ ^^^X') '6 *-<c . CsmX^^ 'U 
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"Gbobob Tard, 8th March, 1834. 

*( Sir, — In compliance with your request we annex a note of the 

landing weights of the various parcels of CC ND iron, transferred 

into your name by Messrs. W. & T. Eaikes and Co., and now held by 

us at your disposal. 

" We are, &c., 

'^ElCHABD AND W. CrAWSHAY AND Co. 
«H. S. Thormtow, Esq." 

The bill then stated that B. M. Kaikes became bankrupt in Octo- 
ber, 1834, but that neither he nor his assignees claimed any interest 
in the matters in question. The bill then stated that on the 8th of 
October, 1834, the plaintiffs received from Messrs. Lemm^ and Co., 
merchants, a letter in the following words : — 

" 1 FllCSBUKT ClBCUB, 1834. 

" Messrs. R. and W. Ceawshay and Co. 

'' Gentlemen, — You will please to take notice that the whole of 
the CC ND iron lying at your wharf is the property of Messrs. P. 
Daniloff and A. Lubinoff of St. Petersburg, and that Messrs. W. and 
T. Baikes and Co. were agents to them for the sale thereof, and had 
no power to pledge the same. Learning, however, that Messrs. W. 
and T. Baikes have pledged certain part of the above iron to Messrs. 
Williams, Deacon, Labouchere and Co.,^ and that you have the author- 
ity of the latter to hold such iron at their disposal, we beg to inform 
you that their authority is nugatoiy, and you are hereby required to 
treat it as a nullity, and not to part with the possession of any part 
of such CC ND iron, but hold the whole thereof at the disposal of 
Messrs. P. Daniloff and A. LubinofP, for whose house we have the 
honor to be, &c. 

"John Louis Lemm^ and Co." 

The bill then alleged that Pavel DanilofP Daniloff, being the P. 
DanilofP mentioned in the letter of Lemm^ and Co., carries on busi- 
ness at St. Petersburg under the firm of P. Daniloff and A. LubinofP, 
and claims the said iron, and is now resident out of the jurisdiction 
of the court. The bill went on to state that, in the month of Decem- 
ber, 1834, Thornton attended at the plaintiffs' counting-house, and 
tendered to the plaintiffs their charges in respect of the iron, and 
demanded the delivery of it ; and that on the 22d of January, 1835, 
Lemm^, as the agent on behalf of Daniloff, attended at the plaintiffs' 
counting-house, and delivered to the plaintiffs the following notice in 
writing : — 

"To Messes. B. and W. Ceawshay and Co., 

" Gentlemen, — As the agent for and on the behalf of Pavel Dan- 
iloff of St. Petersburg, in the empire of Bussia, trading under the 
style or firm of P. Daniloff and A. Lubinoff, I hereby demand of you 
the delivery of the undermentioned goods, the property of the said 
Pavel Daniloff Daniloff, viz. [here followed the particulars of the 

1 H. S. Thornton was a partner iu this firm. 
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iron] ; and I hereby tender you, as such agent of the said Pavel Dan- 
iloif Daniloffy the sum of 200L, and such other sum or sums of money 
as may be due or owing to you in respect of the said goods ; and in 
the event of your refusing to deliver the same to me as such agent as 
aforesaid, I hereby give you notice that I shall forthwith cause an 
action of trover to be commenced against you for the conversion of 
the said goods, and shall hold you responsible in respect thereof. 
Dated this 22d day of January, 1835. 

"Yours, &C. John Louis Lemm^." 

The bill stated that Lemm^ at the time of the demand, tendered 
and offered to pay any further amount of charges of the plaintiffs in 
respect to the iron if the same should exceed 200Z. The bill further 
stated that on the 1st of January, 1835, Thornton commenced an 
action of trover against the plaintiffs to recover the iron, in which 
action a declaration was delivered on the 24th of January, 1835 ; and 
that an action of trover against the plaintiffs for the recovery of the 
iron was also commenced by Daniloff on the 23d of January, 1835. 

The bill alleged that the warehouse rent, charges, and expenses on 
the iron due to the plaintiffs amount to the sum of 160Z. IBs. 6c?., and 
that the plaintiffs claim no interest or right in or to the iron, except 
in respect of their charges, their right to which is admitted by the 
defendants; and that in manner aforesaid the iron is claimeid by 
Thornton and Daniloff. The bill charged that the plaintiffs do not 
collude with Daniloff and Thornton or either of them, but are ready 
to dispose of the iron as the court may direct; that Daniloff alleges 
and insists that he claims the iron by a title paramount to the title of 
Thornton, or the persons under whom Thornton claims the same. 

The prayer of the bill was that Thornton and Daniloff might be 
decreed to interplead together, and that it might be ascertained to 
which of them the iron belongs and ought to be delivered over ; and 
that whatever order the court might make respecting the iron, proper 
directions might be given with respect to the lien which the plaintiffs 
have upon the same, and as to preserving such lien for the plaintiffs ; 
and that in the mean time Thornton and Daniloff might be restrained 
from prosecuting their actions at law so commenced as aforesaid and 
from commencing any other actions or proceedings at law or inequity 
against the plaintiffs touching the matters aforesaid. 

The bill was accompanied by the usual affidavit negativing fraud or 
collusion, or any other intent than to avoid being molested by the 
defendant's proceedings at law. 

To this bill the defendant Thornton put in a general demurrer, 
which was allowed by the Vice-Chancellor on the 11th of May, 1835. 
The plaintiffs now appealed from his honor's decision.^ 

The Lord Chancellob. The qu eafcion turns enti rely nppn this^ 
whether the statement in the bill constitutes such a case against the 
I defendant Thornton as entitles the plaintiffs to the ordinary protec- 
/^tion afforded by a bill of interpleader. 

1 The argomenU of eoansel are omitted. ^Ed. 
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The case tendered by every such bill of interpleader ought to be k 
that the whole of the rights claimed by the defendants may be prO' 
perly determined by litigation between them, and that the plaintiffs | 
are not under any liabilities to either of the defendants beyond those J 
which arise from the title to the property in contest; because, if the' 
plaintiffs have come under any persoj^ obligation independently of ^ 
the question of property, so that either of the defendants may recover 
against them at law without establishing a right to the property, it is 
obvious that no litigation between the defendants can ascertain their 
respective rights as against the plaintiffs ; and the injunction, whicm 
is of course if the case be a proper subject for interpleader, would^ 
deprive a defendant having such a case beyond the question of pro- 
perty of part of his legal remedy, with the possibility at least of 
failing in the contest with his co-defendant ; in which case the injunc- 
tion would deprive him of a legal right, withQut affording him any 
equivalent or compensation. Such a case undoubtedly would not be 
a case for interpleader. A party may be induced by the misrepre- 
sentation of the apparent owner of property to enter into personal 
obligations with respect to it, from which he may be entitled to be 
released by a court of equity ; but such a case could not be a subject 
for interpleader between the real and pretended owners. In such a 
case the plaintiff would be asserting an equity for relief from a per- ^ 
sonal contract against one of the defendants, with which the other 
would have nothing to do. 

It is familiarly said that there is no interpleader between landlord 
and tenant, or principal and agent ; but it will be found that the rea- 
son for this lies deeper than might be inferred from the statement of 
this rule ; and that it is to be considered not so much as an independ- 
ent rule as a necessary consequence of the principle of all inter- 
pleading. In both these cases, rights and liabilities exist between 
the parties, independently of the title to the pi*operty, or to the debt or 
duty in question, and which may not depend upon the decision of the 
question of title. It is true that in this case both the actions are 
actions of trover ; but it was most properly admitted by the counsel 
for the plaintiffs that the dealings of the plaintiffs with Mr. Thornton 
would be evidence for him in his action. Su^Qgg^yJJien, that those >, 
acts, the transferring the iron into his name in the plaintiffs' books, J 
and the letter of the 8th of March, 1834, should be held sufficient to 1 
procure for Mr. Thornton a judgment in his action without inquiring I 
whether Messrs. Baikes had or had not a legal right to exercise domin- j 
ion over the property as they did by ordering the transfer of it to Mr. 
Thornton, how could such a right be the subject of interpleader be- 
tween Mr. Thornton and Mr. Daniloff ? In such_a^c ase there would\ 
be no question in common, and therefore nothing to be tried between / 
them ; Mr. Daniloff might obtain a verdict upon showing his title to f 
the iron; and Mr. Thornton, upon showing that Messrs. Crawshayj 
had come under a personal liability by their dealings with him, in-j 
dependently of the question of title. This court cannot take ^m 
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Mr. Thornton a right he may have obtained against Messrs. Craw- 
shay without substituting some mode of litigation by whioh he may 
enforce all his rights. In the case supposed, this could not be done 
|:in any litigation with Mr. DanilofP. 

On the part of plaintiffs, it was contended that this case must 
be regulated by the rule in cases of bailment. It will be to be 
considered what that rule is ; but that rule, if in favor of the inter- 
pleading, would not be decisive, because in the case of simple bail- 
ment there is no personal undertaking, and no liability or right of 
action beyond that which arises from the legal consequences of the 
bailment. 

Hawes v. Watson ^ and other cases show that Mr. Thornton may, 
from the acts of the plaintiffs themselves, have a right against the 
plaintiffs, independently of the question whether Daniloff be or be 
/ not entitled to the iron. This is a right which cannot be the sub- 
ject of litigation between the defendants, and what ground can there 
be for depriving Mr. Thornton of that right by injunction ? 

Up to a late period there does not appear to be any authority 
which could raise a doubt as to the rule of this court with respect to 
interpleading in cases of bailment. 

The interpleader at law was where there was a joint bailment by 
both claimants. ' 

In equity it is defined to be where two or more persons claim the 
same debt or duty. 

It is no exception to the rule that a tenant or an agent cannot file 
a bill of interpleader against his landlord or his principal, that where 
the landlord or the principal has created a subsequent interest in some 
other person, the tenant or agent may maintain such a bill ; because, 
in such case, the same debt or duty is claimed, and it is the act of the 
person entitled to such debt or duty which creates the equity of the 
party owing it. 

In Nickolson v. Knowles,* Sir John Leach acted upon this princi- 
ple, and refused an injunction in an interpleading suit by a broker 
against those by whom he was employed, and another who claimed 
the property by a paramount title. 

In Cooper v, De Tastet,* Sir John Leach acted upon the same rule, 
and refused to a warehouseman, seeking to compel his principal to 
interplead with another person who had claimed the property, the 
benefit of an injunction. In that case, expressions are, by the report, 
attributed to the learned judge, which it may be difficult to explain. 
It appears, however, that the judgment was not given from any writ- 
ten note, and he may perhaps have been misunderstood. And if the 
expressions were used, they can only be considered as dtcta ; the facts 
of the case not requiring any decision upon the point. The leanied 
judge is supposed to have said that the case would be different if the 
plaintiff had been owner of a bonded warehouse ; but no reason is 
given for the distinction; and the circumst.ance of the warehouse 

1 2 B. & C. 940( 3 5 Madd. 47. « 1 Tamlrn, 177. 
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being one appointed under the act to receive goods on bond does not 
alter the relative situation of the owner and of the warehouseman. 

Two decisions, however, are supposed to have thrown doubt upon 
this established principle in cases of interpleader : Pearson v. Gar> 
don 1 and Mason v, Hamilton.^ The first, as reported, would certainly 
seem to create some difficulty; the report attributing to the vice- 
chancellor the expression that admitting that the plaintiffs were 
agents for one party, yet that there was a claim made by another 
under a paramount title, and that his honor was therefore of opinion 
that it was a case of interpleader. In this there must be some mis- 
take ; interpleader, as between agent and principal, being admissible 
only where the adverse claim is under a derivative, and not under 
a paramount title; and although the case on appeal before Lord 
Brougham is not reported,* I have been furnished with a note of 
Lord Brougham's judgment, and have the satisfaction to find that 
his lordship, in affirming the vice-chancellor's order, recognizes the 
established rule, and anxiously guards himself against being sup- 
posed to intend any infringement upon it ; and he decided that case 
entirely upon its own peculiar circumstances, and upon the ground 
that the adverse claim was derivative and not paramount. 

In Mason v. Hamilton the principal question was that of costs, 
the party who had given the notice having withdrawn his claim, 
though not till after the bill was filed ; and as that was the party 
ordered to pay the costs, it is probable that the attention of the court 
was not much directed to the point for which it is now cited ; and 
even if that were otherwise, the case would be but a slight authority 
for the present, inasmuch as although, the bailor had directed the 
bailee, the plaintiff, to tmnsfer the goods into the name of the party 
whose claim was afterwards acquiesced in, there was not, as in this 
case, any dealing between the bailee and such party, recognizing his 
right, and contracting with him upon the footing of it. Besides 
which, if the vice-chancellor did express any such opinion as is there 
attributed to him, I have the satisfaction of knowing, from the vice- 
chancellor's judgment in this case, that at a subsequent period, when 
the point was brought distinctly before him, he entertained an opinion 
in eonformity with that which I have expressed upon this subject. 

I hare tiimight it right to enter thus fully into the case, not from 
any doubt I at the time entertained about it, but to remove an im- 
pression which seems to have been entertained, that those cases were 
to be considered as ejecting the other cases in questions of inter- 
pleader. 

The appeal must be dismissed with costs.* 

1 4 Sim. 218; S Rush, and Mjine, 606. > 5 SlnK 19. 

s The case is now reported, 2 Rnss. & Mylne, 606. 

^ Cooper V. De Tastet, Taml. 177; Pearson v. Cardon, 2 Rum. & Mr. 606 (tembU)\ Patom! 
V, Campbell, 12 M. & W. 277 (iemblt); Horton v. Devon, 4 Ex. 497; Bartlett v. The Sul« 
tan, 23 Fed. R. 257 Accord, 

Attenborough v. St. Katharine's Co., 8 C. P. Div. 450 (semble) Contra, 

In Attenborough r. St. Katharine's Co., tvpraf the owner of goods was induced by fraud 
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FIRST NATIONAL BANK v. BININGER and Others. 
SuPBEME Court, New Jersey, May Term, 1876. 

[26 NetB Jtney Equity Reporit, 345.] 

The Vice-Chancellor [Van Fleet]. This is a bill of interpleader. 
Its object is to compel the defendants, Philip W. Crater and Maria L. 
Bininger, to interplead in respect to the hostile titles they set up to 
three government bonds, of the par value of $2500, deposited with the 
complainants by Abraham M. Bininger, to indemnify two gentlemen 
who became his sureties on a recognizance,'given by him on suing out 
a writ of error to remove a judgment against him. 

Mr. Crater and Mrs. Bininger set up independent adverse titles. 
Mr. Crater's title is founded in the ownership of Bininger. He claims 
by virtue of a judgment against Bininger, and seizure and sale of the 
bonds under it. Mrs. Bininger, who is the wife of Abraham, claims 
the bonds were purchased for her, with her own money ; that her hus- 
band never had any interest in them ; that their deposit with the com- 
plainants was wrongful or tortious as to her, and the complainants, in 
withholding them against her demand, are wrong-doers. 

It will thus be se-en the position of the complainants towards the 
opposing claimants is radically different. To one they are under the 
obligations of a bailee. He may recover the bonds without showing 
title. When the object of the bailment was accomplished, they were 
bound to surrender them without inquiry as to title. As to the other, 
if her claim is true, they were wrong-doers, and disputed her right to 
the possession of the bonds, at their peril. 

Under this state of facts, have the complainants a right to require 
the opposing claimants to interplead ? 

to sell them to A, who deposited them with the defendant, receiving a warrant therefor, 
making the goods deliverable to A or his assigns. A pledged the goods with the plaintiff, 
and indorsed the warrant to him. The goods being claimed by the plaintiff and the de- 
frauded seller, the defendant was held entitled to an interpleader order under 1 & 2 Wm. IV. 
c. 58, s. 1, and the Common Law Procedure Act, 1860, s. 12. Bramwell, L. J., referring 
to Crawshay v. Thornton, said, p. 455: *' It is unnecessary to consider whether it was cor- 
rectlv decided. . . . But I wish aNo to remark that Craw^hav v. Thornton was decided 
before the passing of the Common Law Procedure Act, I860, s. 12, and from my own know- 
ledge as one of the common law commissioners, I can say that it was intended to do away 
with the effect of that decision." Bagoallay, L. J., expressed a similar opinion, and 
added, p. 458: ** I may go further and say that, in my opinion, if after the Common Law 
Procedure Act, 1860, s. 12, n bill of interpleader had been tiled raising facts like those in 
Crawshay v. Thornton, any judge of the court of chancery would have felt himself no 
longer bound by the somewhat narrow principle laid down by Lord Cottenham, L. C, 
but would have acted upon the fuller powers contained in that statute.*' Brett, L. J., 
said, p. 460: "I will not undertake to say whether, if the Common Law Procedure Act, 
1860, s. 12, had not been passed, we ought still to act upon that decision [Crawshay v. 
Thornton], but it seems to me that after that enactment it is not a binding authority.*' 

In Bartlett v. Sultan, tupra^ Wallace, J., said, p. 25S: *' The hardship of the case has 
frequently been adverted to by the authorities; and in England a remedy has been given 
by statute. Common Law Pro. Act, 1860, s. 12." See, further, Crane v, McD«>nsild, 118 
N. Y. 648, 657, in which the court says it is unnecessary to decide to what extent the old 
rule of privity ^tUI holds in New York. — Ed. 
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This question may be fully answered by simply quoting from ele- 
mentary authorities. 

Judge Story, in his work on Bailments, § 110, says : '' Where the 
parties claim in absolute adverse rights, not founded in any privity of 
title, or any common contract, there the bailee must defend himself as 
he may, for, generally speaking, he cannot compel strangers to inter- 
plead with each other. Indeed, our law goes to the extent of ordi- 
narily denying a bailee any right to set up the interest or title of a 
third person against the title of his own bailor." 

In his work on Equity Pleadings, § 293, he states the rule as fol- 
lows : ** Where the claimants assert their rights under adverse titles, 
and not in privity, and where the claims are of different natures, the 
bill is wholly unmaintainable." 

And in his work on Equity Jurisprudence, §§ 819, 820, he gives 
the following illustration, and then states what he understands to be 
settled principle : — 

'< Where a person is in possession of property as bailee, to which the 
bailor himself has no possessory title, but he is a mere tortious pos- 
sessor, and the rightful owner demands it of the bailee, in such a case 
the question may arise whether he can compel the bailor and the right- 
ful owner to interplead with each other. Upon principle, it would 
seem that he cannot, for not only is there no privity between him and 
the rightful owner, but he is himself liable to be deemed a wrongful 
possessor, if he should, after notice, withhold the property from the 
rightful owner." 

*' The true doctrine would seem to be, that, in cases of adverse in- 
dependent titles, the party holding the property must defend himself 
as well as he can at law, and he is not entitled to the assistance of a 
court of equity, for that would be to assume the right to try merely 
legal titles upon a controversy between different parties, where there 
is no privity of contract between them and the third person who calls 
for an interpleader." 

A sheriff, where conflicting claims are made to property seized by^ 
him under execution, is never permitted to maintain an interpleader ; 
first, because there can be no privity between him and the person 
claiming adversely to the judgment debtor ; and, secondly, because he 
owes no duty to such a person, but if his claim is true, the sheriff, as^ 
to him, is a trespasser. Shaw v. Coster.^ 

Lord Brougham, in Peai'son v. Cardon,' in commenting on the 
question as to whether an agent or bailee had a right to compel his prin- 
cipal to litigate, with a stranger, the title to property held by him for 
his principal, denied its existence in the following emphatic language : 
*' Upon such a state of facts,^can I hold this to be a common case of a 
claim by an agent against his principal, and of another party claiming 
by another title, foreign to the title of the principal ? That an agent 
should have the power of filing a bill of interpleader, when his prin* 
cipal demands the redelivery of his goods bailed with him, appeared 

1 8 Paige, 345. * 2 Buss. & Mjlne, 606. 
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to me so monstrous a proposition, and to involve such frightful cou« 
sequences in mercantile transactions, that I could not suppose it was 
meant to contend for any such doctrine. For, in fact, it amounts to 
this : that an agent may, at any moment, treat his principal to a chan- 
cery suit; and I was, therefore, relieved to find that the plaintiffs 
coimsel went entirely on the peculiarity of this case.'' ^ . . . 

The contract of bailment, as given by the president of the complain- 
ants, was that the complainants were to hold the bonds as indem- 
nity to the two gentlemen who had become iDail for Mr. Bininger. 
Though there was no express stipulation to that effect, the law made 
it the duty of the complainants to surrender the bonds to Mr. Bin- 
inger when the liability of his bail ended. The relation of the com- 
plainants to Mr. Bininger and his bail grew out of a contract, which 
provided for the surrender of the bonds in spite of any claim which 
might be made by a third person. 

The complainants seek to put their case on the ground that they are 
stakeholders or trustees. It seems to me impossible to say they hold 
either of these relations to Mrs. Bininger. At the time of the bail- 
ment she was unknown, she had no connection with it, and, if her 
claim is true, the complainants' possession of the bonds, if not tortious 
at its inception, became so after demand and refusal. A stakeholder 
is a third person, chosen by two or more persons, to keep in deposit 
property, the right or possession of which is in dispute, until some 
one of them establishes his right to it. A trustee is a person who 
holds the legal title to certain property, the beneficial use of which 
belongs to another. I think it would be an unwarrantable misuse of 
well-defined terms to hold the complainants were either stakeholders 
or trustees of Mrs. Bininger. 

If this was a case of first impression, no difficulty would be found 
in declaring it fell clearly within the purposes designed to be accom- 
plished in the establishment of a court of equity. But the rule, deny- 
ing the right of the complainants to require Mrs. Bininger to inter- 
plead with the other defendants, is too firmly established to be changed 
by anything short of legislative power. 2 Story's Eq. Jur. § 820. 

I cannot break through a rule so firmly established as to be, in the 
judgment of Judge Story, no longer open to discussion, even if it was 
clear a better could be invented. Stability in legal rules is more im- 
portant than that they should accomplish complete justice in every 
case. 
c^\ Contrary to my first impression, freely expressed during the argu- 

ment, I am convinced this bill cannot be maintained. For the benefit 
of all parties, I would be glad to follow the course adopted in Blair v. 
Porter.* There, there was no reason for doubt or dispute who was 
entitled to the debt due from the complainant. It was manifest 
on the face of the pleadings, one of the defendants had no shadow of 
claim to it. According to well-settled practice, a dismissal of the 
bill would necessarily follow, but the chancellor declined to pursue 

1 The court here stated the case of Crawshaj «. Thornton. — Ed. * 2 Beas. 987. 
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that course. He held, a dismissal of the bill, at the end of a five 
years' controyersy, with nothing settled but who should pay costs, 
would defeat the ends of justice. He, therefore, retained the bill, 
denied the complainant costs, and finally adjudged upon the rights of 
the defendants. In that case, no question was raised against the com- 
plainant's right to require the defendants to interplead until final 
hearing, and after the evidence in elucidation of all the issues was in. 
Here the complainants' right is assailed by both defendants, at the 
appropriate time in the regular prosecution of the suit. To refuse a 
dismissal in this condition of affairs would be clear eiror, which the 
unsuccessful defendant might use, independent of any question of 
merit, to escape the decree made in favor of the other. 
I will, therefore, advise a dismissal of the biU.^ 



THIRD NATIONAL BANK v. SKILLINGS LUMBER CO. 
SuPREMs Judicial Coubt, Mabsachusbtts, Mabch 4, 1882. 

[132 MastachusetU Rqforit, 410.] 

Morton, C. J. This is a bill of interpleader, the substantial alle- 
gations of which are that Edward Babson, Jr., delivered a draft upon 
New York to the plaintiff bank for collection ; that it collected the 
draft and placed the amount to the credit of said Babson, who had an 
open account with the bank ; that the Skillings, Whitneys & Barnes 
Lumber Company contends that said draft was held by Babson as its 
agent, and was its property, and that the proceeds belong to it; and 
that the executrix of said Babson, who has deceased, contends that the 
proceeds belong to his estate. 

I Kjle V. Marj Lee Co., 112 AJa. 606; Yoshurgh «. Hnntington, 15 Abb. Pr. 254; N. Y. Ck). 
9. Hews, 85 N. Y. Super. Ct. 872 (iernble)', Scott v. Midland Co., 2 Ir. C. L. R. 83; Fuller «. /0|/>^ 

Ptttterson, 16 Grant, Ch. 91 Accord. ^^ ^ X^^^^^ 

Morley v. Thompson, 8 Mad. 664 (per Lbach, Y. C, recalling his dictum to the contrary 



ati^ 





46 N. Y. Super. Ct. 428, 438 (temble); lie Canadian Co., 17 Ont. Pr. 277 Contra. 

See also ICass. Rev. Laws, c. 173, § 88. 

In Roberts v. Bell, tuprot Lord Campbell said, p. 326 : ''Has it been decided in equity 
that, where there is precisely the same claim against the depositee that there would be 
against the depositor, there can be no interpleader when the proposal is merely to substitute 
the depositor for the depositee in the action ? By doing so the depositee is relieved, and 
no burthen is cast upon the depositor beyond what he must bear if the chattel is given up 
to him, and the claimant sues him. If no more is asked than that the action should be 
defended by yon, it should be done." 

If one's calling is such as to impose upon him the duty of becoming a bailee at the request 
of any would-be bailor, the denial to him of the right to maintain a bill of interpleader 1 

against his bailor and an adverse claimant by paramount title seems intolerably harsh. A '■ 

bill was sustained on this dtetinction between a public and a private bailee in Norris v. 
Schroeder, McMuU. £q. 422, the court following the dictum of Leach, Y. C, in Cooper v. 
De Tastet TamL, 177, 182, notwithstanding the criticism of this dictum by Lord Cottxji* 
■AM in Cmwshay «. Thornton, m^ra, 22. —£d. ^ , 
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We are of opinion that this does not present a proper case for a bill 
of interpleader. 

There is no privity between the plaintiff and the Skillings, Whit- 
neys & Barnes Lumber Company. That corporation does not claim 
the fund in the hands of the plainti^ through any privity with B^ 
son, but by a title paramount and adverse to hi s. The bank is not a 
mere stakeholder, but is the debtor of Babson, standing in privity with 
him alone. Carr v. National Security Bank.^ 

The authorities support the rule that in such a case a bill of inter- 
pleader will not lie, but the remedy of the parties is at law. Such bill 
wi ll lie only when two parties claim nf g. thirH f.^A aamft e\^ij q^ (\^h^. 
by virtue of some privity flTistiny hfttwAfin t^hpm. 

Thus, if a person deposit property or money in the hands of an- 
other, not as a stakeholder for both paities, but as his agent or bailee, 
and the property is claimed by a third person under an independent 
title, the agent or bailee cannot maintain a bill of interpleader. 2 
Story Eq. Jur. §§ 816, 817, and cases cited. 

So where a tenant is liable to pay rent, and a third person claims it 
. by a title independent of the landlord, the tenant cannot maintain a 
I bill of interpleader. But if the third person claims under the land- 
1 lord, so that the question arises from the act of the landlord, this 
1 creates a priyity with the tenant, and the bill will lie. Dungey v. 
\ Angove ; * Cowtan v. Williams ; Clarke v, Byne.* 
I So a sheriff, who has seized property upon execution, cannot main- 
tain a bill of interpleader to determine whether the execution debtor 
or a third person claiming it is entitled to the property, as their claims 
against him are not of the same character or in the same right. Shaw 
V. Coster.* 

Mr. Justice Story, in his Commentaries on Equity Jurisprudence, 
after reviewing the authorities, says : " The true doctrine, supported 
by the authorities, would seem to be, that, in cases of adverse inde- 
pendent titles, the party holding the property must defend himself as 
well as he can at law ; and he is not entitled to the assistance of a 
court of equity ; for that would be to assume the right to try merely 
legal titles upon a controyersy between different parties, where there 
is no privity of contract between them and the third person who calls 
for an interpleader." 2 Story Eq. Jur. § 820. 

This rule is applicable in the case at bar. The only relation of the 

S lain tiff to the defendants is that it is the debtor of one of them . A~ 
ebtor cannot deprive liis creditor of his remedies at law^ and force 
^im into equity, me rely because a third person claims thft fimif l n^<lpM 
by a title not aerived from the credit^ His remedy is at law, and it 
would seem that, if either of the claimants should sue him, hft fimilH 
protect himself by notifying the other claimant to come in and defend 
the suit ; and that he, being the real party in interest, would be bound 
by the judgment. 
The plaintiff contends that this bill may be maintained under the 

il07MMS.46. t a Yes. Jr. 804. • 18 yes. 8S8. «8Paige,899. 
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Gen. Sts. c. 113, § 2, cl. 6. But this statute does not apply. It was 
not intended to enlarge the right to bring a bill of interpleader strictly 
so called, but to enable a party to a controversy to bring a bill in the 
nature of a bill of interpleader, to adjust the whole matter in contro- 
versy in a case where a judgment at law between two of the parties 
would leave open to one or both a controversy with a third party. 

Angell v. Stone ; * McNeil v. Ames.* 

BUI dismissed^ 



THE PLATTE VALLEY STATE BANK v. THE NATIONAL 

LIVE STOCK BANK. ■ 

Supreme Coubt, Illinois, April 1, 1896, 

[155 lUmoit Reports, 250.] 

Mr. Chief Justice Wilkin delivered the opinion of the court* 
The National Live Stock Bank filed its bUl of interpleader in the 
circuit court of Cook County, against the Platte Valley State Bank, 
the Union Stock Yards National Bank, and one F. A. Halsey. 

According to the allegations of the bill, one F. A. Halsey, by his 
agents, deposited with the National Live Stock Bank the sum of 
95963.18, to be credited to the Platte Valley Bank, and to be remitted 
or paid to said Platte Valley Bank upon presentation of a draft to be 
drawn by it. ^ When the money was so deposited and credited, the 
agents of Halsey requested the National Live Stock Bank to immedi* 
ately notify the Platte Valley Bank of the deposit and credit having 
been made, and notification thereof was accordingly, and on the same 
day , given, by both telegram and letter. It was further alleged, upon 
information and belief, that the Platte Valley Bank, acting upon said 
telegram and lett er, and prior to any further advice from the National 
Live Stock Bank concerning the money so credited, paid out, to an 
extent unknown to the National Live Stock Bank, certain sums of 
money upon orders therefor drawn by said Halsey, and that said 
Platte Valley Bank does now, and has ever since the day of such 
deposit, claimed of the National Live Stock Bank the entire sum so 
deposited and credited, and that the entire sum so deposited and 
credited still remains in the hands of the last named bank. It is 

1 110 Mass. 54. S 120 Mass. 481. 

* Nickolson v. Knowles, 5 Mad. 47; Newton v. Mondr, 7 Dowl. 582 (senMe); James «. 
Pritchard, 7 M. & W. 216; Turner v. Mayor, 18 M. & W. 171; Coleman v. Chambers, 127 
Ala. 615; Bine v. Watson, 59 Miss. 619 (setnble); Marvin v.EIIwood, 11 Taige. 865 dermis) : * 
Land v. Seaman's Bank, 20 How. Pr. 461 (temble)^ 87 Barb.. 23 How . Pr. 258 8. c.(MmMe — 
but see Clark v. Saugerties Bank, 62 Hun, 346, 347); U. i. Co. v, Wiley, 41 Barb. 477; Trigg 
V. Hits, 17 Abb. Pr. 436; German Bank v. Friend, 61 N. T. Super. Ct. 400 (iemble); Mc- 
Laughlin V. Pitt, 6 N. S. W. W. N. 100 (discrediting McGuiness v. Bank, 1 NiJ3^W»a» 
L. R. (Law) 97); Doyle v. Dumoncel, 11 Ir. Eq. R. 342 Accord. Bat see Mass. Bev. Laws, 

e. 178, § 37. — Ed. 

* Only a portion of the opinion of the court is given. — Ed. 
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further alleged that four days after said deposit was mad e, and before 
the receipt by the National Live Stock Bank of any draft or other 
request by the Platte Valley Bank or by said Halsey, the Union 
Stock Yards National Bajik of South Omaha made known to the Na> 
tional Live Stock Bank that it claimed said fund of I|p5963.18, assert- 
ing that the same was the proceeds of sale of certain cattle owned by 
said Halsey and mortgaged to said Union Stock Yards Bank, and 
wrongfully converted by Halsey without its knowledge or consent, 
and that said Platte Valley Bank had notice of such mortgage and 
wrongful conversion, and of the disposition of the proceeds as afore- 
said; that said Union Stock Yards Bank claims said money, and has 
notified the National Live Stock Bank not to pay the same to the 
Platte Valley Bank, and has begun a suit at law in attachmen t to 
obtain said fund from the National Live Stock Bank as garnishee, 
and threatens other suits at law and in equity against the said bank ; 
that both the Platte Valley Bank and the Union Stock Yards Bank 
claim from the National Live Stock Bank the said specific fund of 
95963.18; that both of said banks' claims against the National Liv e 
Stock Bank ari se out of the depositing by Halsey of said fund ijyjth 
JiF; tnat It IS m aanger of being harassed by other suits of said claim- 
ants ; that it is, and always has been, willing to pay said fund to 
whomsoever is lawfully entitled thereto, and offers to bring the same 
into court ; that it therefore prays that the said several claimants to 
said fund may be required to interplead and settle their demands be- 
tween themselves. 

A demurrer to the bill was sustained by the circuit court, but on 
appeal the appellate court for the first district gave judgment for 
the plaintiff. This is an appeal from that judgment. The appellate 
court, in its opinion by Shepard, P. J., says : — 

"It is laid down in 3 Pomeroy's Equity Jurisprudence, section 
1322, that the equitable remedy of interpleader depends upon and 
requires the existence of the four following elements : ' Firsts ^h e 
fjAipfl thin g, debt or duty joust^ beclaimedbx both or a ll the p arties 
agains t whom the relief js demanded ;_8econd^ all their adverse titles 
Q Fclaims must be dependent on or be derived from a comnaon so urce; 
third, the person asking t hereliet -^ the ' plaintiff — must not have o r 
claim any interest in the subj ect-matter; fourth, he must have m- 
curxeT no independe nt li ability txTeither of the clai man ts , — that iSy 
li6 must Stand perfectly indifferent, between tbe»r in -tha positiQp j 
i3[iere^, (DT'a slakeholdeir.' Counsel for the appellee Platte Valley 
Bank cbn^nd^ seriatim, that the appellant's case, as made by its bill, 
fails to meet the first, second, and fourth of the essential conditions 
so laid down by Mr. Pomeroy. 

<' What is claimed by the appellees, the Platte Valley Bank and the 
Union Stock Yards Bank, is the chose in action, the debt, the credit 
that was given and arose from the depositing of the money with the 
appellant. The identical mon^y that was deposited is not, and, for 
the reason that the title to it passed to the appellant and its identity 
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became lost when the deposit was made, could not be, the subject of 
conflicting claims, but the credit, or, in other words, the debt, is what 
is claimed , and it is the same debt, and not a different o ne, that ia 
claimed by both claimants. It would be difficult to state a subject of 
dispute that did not possess a bodily existence, about which there 
could be less difficulty of identification. 

" The only contention against the existence of the second condition, '\y^ 
stated to be essential to the right to maintain interpleader, is based 
upon the showing, by the bill, of payments of (money by the Platte 
Valley Bank, acting upon the telegram and letter of appellant, on 
orders drawn on it by Halsey.^ The liability of appellant to the 
Platte Valley Bank does not depend upon whether that bank paid 
Halsey's orders or not, but exists, if at all, because of receiving and 
crediting the depos it for the account of that bank. 'Neither the ap 
pellant nor the Platte Valley Bank was under any obligation to each 
other as to what disposition the latter should make of the money 
credited to it. It may or may not happen that the Platte Valley 
Bank has suffered loss through reliance upon the fund which was de- 
posited with the appellant to its credit. Such an occurrence in no 
manner affects the question of whether the adverse claims to that 
fund are dependent on or derived from a common source. If it may 
hereafter be held that the Platte Valley Bank has a claim superior 
to the Union Stock Yards Bank on the deposited fund, to the partial 
extent of payments made in reliance upon the credit given, or to the 
whole extent of the entire deposit, the allowance of such a claim 
would arise out of and rest upon the fact of the credit that was giveu y 
atid Itt 6ilh6r ca6e wou ld have for its fo undation the same so urce that 
its claim for the entire lung now nas , viz., the deposit by Halsey, and 
the credit thereof that was given "by the appellant to the Platte Val- 
ley Bank. And the claim of the Union Stock Yards Bank, if it shalL 
prevail, will rest upon the same source, to wit, the deposit by Halsey.. 
The common source of both claims is Halsev. 

'' The appellant further contends that the bill fails to show a case^ rL 
that is within the third and fourth of the conditions laid down by / 
Mr. Pomeroy as essential to a bill of interpleader, for the reason that 
it appears that appellant has incurred an independent liability to tii^^ / 
Platte Valley Bank, and therefore has an interest in the fund ine«i- ( 
sistent with the indifference of a mere stakeholder. We do not so \ 
consider it. The only theory upon which it can be argued that an 
independent liability arose from the appellant to the Platte YalTey 
Bank grows out of the fact of the deposit of the fund with appellant 
by Halsey to the credit of the Platte Valley Bank, and the eense^ 
quent relation of debtor and creditor thereby created. The liability , 
of appellant, whatever and to whomsoever it was, arose from t^e act 
of deposit and acceptance of the fund. It did not spring from the 
telegram and letter of notification. Such papers did not constitute 
the contract, but were mere evidences of it ; neither did they nierease 
appellant's liability or affect it in any way. The liability of the ap- 
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/ pellaut would have been just the same to the Platte Valley Bank 
without any such notification havibg been given, as with it. The 
independent liability that w i ll deprive a depositary of t he right t o 
require rival claimants to the deposit to interpl ead, may ar i se eithe r 
by express acknowledgment of the title of one o f the claimants^ or 
out of such cont ractual relatio ns as will b '^^ ^""'j ^^ "pon ^" inde- 
pendent undertak ing, without^ refe rence to his possible liability to th e 
other claimant ^ Under such circumstances he does not stand indif- 
ferent between the claimants, since one of them has a valid legal de- 
mand against him at all events. 

"What is there in the mere fact of notification of deposit and 
credit, such as the bill alleges, that constitutes an undertaking by the 
appellant to the Platte Valley Bank, independent of the transaction 
with the agents of Halsey ? The notification was given before the 
^appellant was informed of the claim of the Union Stock Yards Bank 
the deposit, and it should not be construed into a contract to pay 
|he money, notwithstanding an adverse claim to it of which no notice 
lad been given. The notification was merely of a fact, viz.. the d e- 
K)sit. and the credit , and there was in it no element of new contra ct 
>v independent undertaking with reference tfTthft fynhjftr»t ^ i. e., the 
deposit. The question here is, merely, whether the statements in the 
bill constitute such a case as entitles the appellant to the protection 
afforded by a bill of interpleader, and we have endeavored to show 
that all the conditions required to maintain such a bill exist in what 
is alleged in the bill, and that the demurrer ought to have been over- 
ruled and the rival claimants required to interplead. As was stated 
by Lord Chancellor Gottenham in Grawshay v, Thornton : ■ * The case 
tendered by every such bill of interpleader ought to be that the whole 
of the rights claimed by the defendants may be properly determined 
by litigation between them, and that the plaintiffs are not under any 
liabilities to either of the defendants beyond those which arise from 
the title to the property in contest.' 

" That a bill of interpleader will be sustained notwithstanding the 
suggestion that appellant might protect himself by defending in the 
suit already begun, and in all others that may be brought against him, 
has been decided by this court heretofore. Gurtis v. Williams ; ' 
Livingston v. Bank of Montreal.* As said in the latter case : ^ The 
true reason for the remedy is the risk of vexation and expense from 
two or more suits by different parties for the recovery of the same 
thing.' 

*^ The appellant having only the legal title and possession of the 
fund or money to which conflicting claims derived from a common 
source are set up, and being under no independent liability concerning 
the fund, ought to be permitted to interplead the parties, bring the 
money into <court, iund go free, leaving the rival claimants to settle 

1 3 Pomeroy'ii Eq. Jar. mc. 1886. 

s S Mrlne & Craig, 1 (U Eng. Ch. 1). 

t as 111. A^. 618. 4 60 id. 669. 
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their contest in a proceeding wherein a final judgment will be a ter- 
mination of the controversy between all parties." 

After considering the argument of counsel for appellant, and the 
authorities cited as holding that a bill of interpleader will not lie 
upon the state of case made by this bill, we are satisfied that the law 
applicable to the facts alleged in complainant's bill, and admitted by 
the demurrer, is correctly announced in the foregoing opinion, and a 
proper conclusion there reached. 

The argument in support of the proposition that the complainant 
had, prior to filing its bill, incurred an independent liability to appel- 
lant, and cannot therefore ask to be relieved from accounting to it by 
interpleader, does not give due weight to the fact that the acts by 
which the independent liability to appellant is claimed to be estab- 
lished were done in ignorance of the fact that the Omaha bank 
claimed the fund under its chattel mortgage, '< and that said Platte 
Valley Bank had notice of such mortgage and wrongful conversion, 
and of the disposition of the proceeds as aforesaid." 

The judgment of the appellate court will be affirmed.^ 

Judgment affirmed. 



SLTNGSBY v. BOULTOK 
Ik Chanoebt, befosb Lord Eldon, C, February 24, 1813. 

[1 Vetey f Beamet, 334.] 

In 1812 the plaintiff, being sheriff of Yorkshire, received a writ of 
fieri facias upon a judgment obtained by the defendant Boulton 
against the other defendant, indorsed for £446. The plaintiff levied, 
but receiving notice and a copy of a settlement of part of the goods, 
he made no return, but afterwards paid in £329 2s., being the resi- 
due of the levy after deducting the sum paid to the trustees of the 
settlement; who brought an action of trover against the plaintiff 
for the goods in settlement; and the defendant Boulton also claim- 
ing, the plaintiff filed a bill of interpleader, offering to bring the 
money into court if the court should be of opinion that under the cir- 
cumstances he ought to do so ; and moved for an injunction. 

Mr. Barbery for the motion, admitted that this was a bill of inter- 

1 Cornish v. Tanner, 1 Y. & J. 833, 837 (iembU); Johnson v. Shaw, 4 M. & 6. 916; Gibbs 
r. Gibbs, 6 W. R. 415; Evans v. Wright, 13 W. R. 468; Best v. Hares, 1 H. & C. 318, 3 F. 
& F. 118 8. o. ; Meynell v. Angell, 83 L. J. Q. B. 14; Robinson r. Jenkins, 24 Q. B. Div. 
275; City Bank «. Skelton, 2 Blatchf. 14; German Inst. v. Adae, 8 Fed. R. 106, 109 (sem- 
ble); Wells «. Miner, 25 Fed. R. 533 (tevUfU); Boyle v, Manion, 74 Miss. 572; Richards v 
Salter, 6 Johns. Ch. 445 (buyer aficainst agent and undi^clofed principal); Flanery v. Emi- 
grant Bank, 23 Abb. N. C.'40; Goddard v. Leech, Wright (Ob.) 476; Fahie 9. Lindsay, 8 
Oreg. 474; Ware v. Western Bank, Tr. & H. Pa. Pr. (4th ed.) 433; First Bank v. West Co., 
46 Vt. 638; Gill v. Scrope, 2 Ir. Jur. o. 8. 182; McGuiness v. Bank, 1 L. R. N. S. W. 
(Law) 97 (discredited in McLaughlin v. Pitt, 6 K. S. W. W. N. 109); McKenzie v. ^tna 
Co., Rass. Eq. Dec. (Nova Scotia), 846 Accord, — Ed. 
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pleader without bringing the money into court; but insisted that 
under the circumstances of the case it was not necessary. 

Mr. Johnson, for the defendant, resisted the motion on the ground 
that the interposition of this court to compel defendants to interplead 
could not be obtained when the fund was not deposited.^ 
* The Lobd Chancellor. Is there any instance of a bill of inter- 
pleader by the sheriff ? He acts at his peril in selling the goods, and 
is concluded from stating a case of interpleader, in which the plaintiff 
always admits a title against himself in all the defendants. A per^ 
son cannot file a bill of interpleader who is obliged to put his case 
upon this, that as to some of the defendants he is a wrong-doer.', 



SL 



No order was made. 

1 No injunction will be g^nte'd until the plaintiff has brought the fund in dispute into^ 
court. Dungey v. Angove, 3 Bro. C. C. 86; Sieveking v, Behrens, 2 M. & Cr. 581 ; Paul! 
V. Von Melle, 8 Sim. 329; Allen v. Gilby, 3 Dowl. 143; McDevitt v. Sullivan, 8 Cal. 592, 
597; Hastings v. Cropper, 3 Del. Ch. 165, 179; Cooper v. Jones, 24 Ga. 473; Starling «. 
Brown, 7 Bush, 164; Freyhan v. Berry, 49 La. An. 78, 95; Gardiner Inst v. Emerson, 91 
Me. 535; Chase v. Manhardt, 1 Bland, 333, 845; Fowler v. Lee, 10 Gill & J. 358; Ammen- 

"^^ouJUi WmjC^^^® ^"^^ ^' '^"d^i^OQ) 7^ ^^* ^^i Home Co. «. Caulk, 86 Md. 385; Look v. McCahill, J 06 
r*^ ^r Mich. 108; Snodgrase r. Butler, 54 Miss. 45; Parker r. Barker, 42 N. H. 78, 95; Atkinson 
c^*^4tu -H^ I,. Manks, 1 Cow. 691, 704 VShaw v. Coster. 8 Paiffe. 339. 344; S haw ». Chester, 2 Edw. Ch. 
^-y- ^ *^5j C™"® "• McDonald, 118 N. Y. 648, 654; Bassett v. Leslie, 123 N. Y. 396, 399; Vos- 
^^^^^ • burgh V. Huntington, 15 Abb. Pr. 254; N. Y. Co. i;. Haws, 35 N. Y. Super. Ct. 372; Wil- 

g^ntt-trrT" lianis v. Walker, 2 Rich. £q. 291; McElhavan v. London Ass'n, 11 Out. Pr. 181. 

^ vi -^ .«« But see. Contra, Barnes v. Bamberger, 196 Pa. 123 (statutory interpleader in common 

ci^O^ * *^^w court). 
L ' r 1 a iJl^ *^^ ^^^* however, is not demurrable for not containing an offer to bring the money into 

court. The plaintiff is simply debarred from taking any step until the money is paid in. . 
«A.«c^ ^M ' Meux V. Bell, 6 Sim. 175; Sash v. Smith. 6 Conn^ 21; Blue r. Watson, 59 Miss. 619; Wil- -^-^7- 

Uams r. Wright, 20 Tex. 299." ^ ^4 

r-r V ^i>..^ut see. Centra, McGarrah «. Prather, 1 Blackf. 299; Home Co. r. Caulk, 86 Md. 885; v **'^ * 

'^ *^ /^\Mohawk Co. 9. Clute, 4 Paige, 384, 391 (wm^/e); Van Zandt t. Van Zandt, 26 N. Y. St. - 

^JjL fu*/Bep. 963. 
, JMt'*^^7 There can be no interpleader if the plaintiff has paid the money or surrendered tl^g r^ 

'' • to one of ^hft ^]aimayt«, Burimttg. Andftrann^ 1 jfftr. 40.5' Br^infl «. Tfnnf^ 9 f!r. fe M 

t a 6C U <<4 418, 2 Dowl. 391 8. c, Scott v. Lewis, 2 C. M. & R. 289; Anderson v. Calloway, 1 DowL 

. '1 » 086; Chalon v. Anderson, 3 Tyrwh. 237; Kirk «. Almond, 2 L. J. N. 8. Ex. 13; Ireland v. 

*i f ^^^ Bushell, 5 Dowl. 147; Sablicich «. Russell, L. R. 2 Eq. 418; Tiernan r. Rescaniere, 10 G. 

L P ffl ■f-V-. * ^' ^^» Nichols V, Bumham, 21 W. N. C. (Pa.) 152; Phila. 80c. r. Clarke, 15 Phila. 

j^-ci* .T-r--, ^g^^ Molloyr. McDerraott, 2 Jr. Jur. o. 8. 32; Adams «. Blackwell, 10 Out. Pr. 168*, 

Wheeler r. Murphy, 1 Ont. Pr. 336; Cousens i;. McGee, 4 W. W. & A. Law (Vict.) 29. 

^ A^A£a4tfi< But see, Co»(ra,'Nash «. Smith, 6 Conn. 421; Consol. Soc. «. Staples, 23 Conn. 544, 555 

AAXAJpJ &lhC4j Or if h^ has lost control of the ru in some other wa y. Vosburgh «. Huntington, 15 Abb. 
/ -.fA- -y Pr. 254; Darcv t. Fielder. 4 Jij. S. W. W. li. 155. Ur if he has never had p9s^ession of 
^^/f jherej^ Kill fan ». Ebbinghand, 110 U. 8^68; Martin v. Maberry, 1 Dev. Eq. 169. 

Lm^iAt A part pajTnent to one claimant under a mistake w ill not bar tha ri^\\i g^ in»orplftAd«^^ 

K^ ftf^^t if the BJatehold^f RHRgs the full amount into c<^B rt. Allen g. Gilbv. 3 Dowl. 143; Ormsby 

V. Wight, 27 Ir. L. T. Rep. 134. Nor will a stakeholder lose his right of interplea der 
by a payroeat to one of the claimants in pursuance of an order 0^ cour t. Watson v, Hen- 
derson, 6 Ont. Pr. 299. Compare Freeland v. Wilson, 18 Mo. 880. 
> Shaw t. Coster, 8 Paige, 839 {ttmblt — no sale, but sale requested and forbidden); 
^ y^ O , Quinn «. Green, 1 Ired. Eq. 229 (like preceding case) ; Quinn v. Patton, 2 Ired. Eq. 48 

(sale; controversy over proceeds); Dewey v. White, 65 N. Ca. 225, 230 (mmMs — like 
Quinn t. Green, tupra)\ Slotts v. Payne, 4 Hen. & M. 606 (temJtie) Accord, 

CJooper V. Chitty, 1 Burr. 20, 37 {umbU)\ Tufton «. Harding, 29 L. J. Ch. 225 {Hmhlc) 
Contra. 

In England •^^ ^" ^^T ™««y f>f thy fltft* ^' '° this country, the sheriff is p ermitted to 
intisrplead alfter seizure or after sale of the goods seized, or even before seizure. Day «• 
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CHILD V. MANN. 
Ik Ghancebt, bsfobe Sib John Stuabt, V. G.^ Tebbuaby 26, 1867. 

[Law lUparU, 8 Equity, 806.] 

Motion for a decree. On the 6th of July, 1865, an order was made 
in the cause of Eortescue v. Mann, directing that certain costs should 
be paid by the plaintiff to the defendant therein. Those costs were 
afterwards taxed at £72 4s. 2d. On the 10th of November, 1865, the 
defendant Mann sued out of this court a writ of fi. fa. against the 
goods of the plaintiff Eortescue, and lodged it with the plaintiff Child, 
who was at that time sheriff of Staffordshire, and he issued his warrant 
for levying for the above amount and interest at £4 per cent, from the 
7th of November, 1865. 

On the 11th of November, 1865, the goods were seized, and shortly 
afterwards advertised for sale by auction. 

On the 17th of November the plaintiff Child was served with notice 
that Fortescue had that day, at the Birmingham district court, been 
adjudicated bankrupt, and that he must abandon the possession of the 
goods. 

On the 22d of November the plaintiff Child was served with an order 
made the previous day in the cause of Fortescue v. Mann, requiring 
him to iqah ie ^ return to the writ of ^. fa. On the 25th of November, 
1865, the plaintiff^ Child sold the goods for £81 4«. 10c?., and there 
remained in his hands, after deducting certain charges amounting to 
£23 88. 9d.j the balance of £57 168. Id. 

The bill filed by Child on the 11th of December, 1865, and amended 
on the 17th of July, 1866, alleged that the defendants Mann and George 
Myatt, who had been appointed creditors' assignee under the adjudi- 
cation by the Birmingham district court, claimed the lyoneyfl in his 
hands, and threatened proceedings to recover the same ; and prayed that 
he might be at liberty to pay the moneys into court to the credit of the 
cause Fortescue v. M^n, and that the defendants might interplead. 
The bill also prayed for injunctions and for costs. 

Mr. Ince, for the defendant Myatt. In Slingsby v. Boulton, a sheriff 
levied upon goods alleged to be in settlement, and a bill of interpleader 
could not be maintained. This is a similar case. The sheriff, after 
receiving notice of the bankruptcy, ought not to have stirred one step, 
for his power to sell the goods was taken away from him. The law is 
clearly laid down in Crawshay v. Thornton. If a creditor issues a^. 

Carr, 7 Bx. 888; PhiUips v. Reagan, 75 Pa. 381; Karts v. Maloner, 1 W. N. (Pa.) 84; 
Pritchett «. McWillums, S W. N. (Pa.) 858; €k)tthold v. Yon Minden, l7 W. N. (Pa.) 157. 

Tha effect of the statutes is to free the honegt scigure by the sheriff from anv possible 
tortious qnaliiy . Smith v, Unicnneia, it kj. c uvr. gya. 

'fne interpleader is allowed although one of the claims is purely equitable. Duncan t, 
Caskin, L. R. 10 C. P. 554; Engelbark v. Nixon, L. R. 10 C. P. 645; Crellin v. Leyland, 6 
Jvr. 738.~£d. 
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/a., and sells the goods, he is not entitled to the proceeds unless the 
sale takes place before the filing of a petition for adjudication : 12 & 
13 Vict. c. 106 ; Hutton v. Cooper ; * and the same principle was fol- 
lowed in Young v. Roebuck,* where it was held that seizure by a sheriff 
under z.fi,fa, is not valid as against assignees, unless it has been i)er- 
fected by a sale of the goods before the filing of such a petition. The 
sheriff has been a wrong-doer, for long before the sale of Fortescue's 
goods he had notice that there had been an adjudication in bank- 
ruptcy, which gave the assignee a paramount right to the property, 
and the bill ought to be dismissed with costs.* 

Sir John Stuabt, V. C. This bill comes within the definition of 
interpleader stated by Lord Cottenham in Crawshay v. Thornton, 
where he said ; " In equity it is defined to be where two or more per- 
sons claim the same debt or duty.'' Each of the defendants, Mann 
and Myatt, claims the fund, and the sheriff is merely a stakeholder. 
His fees have been paid, and the balance of the proceeds of the sale 
has been paid into coui-t. The question is, to which of the defendants 
does this fund belong ? Lord Cottenham, in Crawshay v, Thornton, 
also said that ^' the case tendered by every bill of interpleader ought 
to be that the whole of the rights claimed by the defendants may be 
properly determined by litigation between them, and that the plaintiff 
is not under any liabilities to either of the defendants beyond those 
which arise from the title to the property in contest." 

It was contended that at law the right of the assignee in bankruptcy 
is quite clear, and authorities have * been cited to show that where 
goods have been seized, but have not been sold before the adjudication, 
the assignees are entitled. But it must be remembered that the sheriff 
here acted under a peremptory order of this court to make a return to 
the writ of fi, feu The sheriff complied with that order, and then he 
filed this bill of interpleader, because there were conflicting claims 
made against him. There must be a decree that the defendants do 
interplead. The sheriff having done his duty, his costs must be taxed 
and paid out of the fund, and if it should be insufficient, then order 
that the defendants Mann and Myatt do pay the deficiency, but if more 
than sufficient, the defendant Myatt to have the surplus of the fund, 
and be paid his costs and the costs that he may have to pay to the 
plaintiff by the defendant Mann.^ 

1 6 Ex. 159. 

8 2 H. & C. 296. 

s The statement of the case and the argument for the defendant Myatt have been 
abridged. — Ed. 

4 Lawgon V. Jordan, 19 Ark. S97; Fairbanks v. Belknap, 135 Mass. 179, 185; Kring «. 
Green, 10 Mo. 195; Dewey v. White, 65 N. Ca. 225; Bates v. Lilly, 65 N. Ca. 232; Penny- 
packer's Ap., 57 Pa. 114 Accord, 

Parker v. Barkec, 42 N. H. 78 (because remedy at law was adequate) ; McDonald v. 
Allen, 87 Wis. 108 (like preceding case); (xaynor v. Blewett, 85 Wis. 155, 159 {temblt) Con-^ 
fra. — Ed. vs^cv^-^^ m "^^^xjuJ^ V^ (ScTw.^ r*2^ \ 
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NATIONAL LIFE INSURANCE CO. v. ELIZABETH H. 

PINGREY AND Another. 

Supreme Judicial Court, Massachusetts, March 31, 1886. 

[141 MoHOchusetU Reports, 411.] 

Bill of interpleader, against Elizabeth H. Pingrey and Cara L. 
Pingrey, to determine the respective rights of the defendants under 
two policies of insurance issued by the plaintiff. The case was heard 
by W. Allen, J., and reported for the consideration of the full court, 
in substance as follows : — 

The plaintiff, on May 25, 1874, issued its endowed policy of in- 
surance upon the life of Franklin A. Pingrey, payable, in case of his 
death before he became entitled to the endowment, to his mother, 
Elizabeth H. Pingrey. 

On January 25, 1882, Franklin A. Pingrey surrendered said policy 
to the plaintiff, who, at his request, issued to him another policy, con- 
taining similar provisions to those set forth above, except that this 
policy was payable to Cara L. Pingrey, the wife of said Franklin A., 
instead of to said Elizabeth H. 

No new application for insurance was made by Franklin A. Pin- 
grey, but, upon the surrender of the first policy for cancellation, the 
second policy was issued, with the following indorsement upon it : 
" Original Pol. No. 9372 was issued May 25, 1874, of which this is a 
continuation and is entitled to all its benefits." 

The first policy was obtained, after consultation between the as- 
sured and the other members of the family, with the intention of giv- 
ing his mother the benefit thereof, he at that time being unmarried. 
Elizabeth H. Pingrey never consented to the surrender of the first 
policy.* 

C. Allen, J. The questions arising between the plaintiff and the 
different defendants cannot all be tried in an issue between the two 
defendants alone. The mother claims to be entitled under the first 
policy. The widow claims under the second policy. By issuing the 
two policies, the plaintiff has exposed itself to both of these claims, 
and must meet them as best it may. The difficulty of maintaining 
the bill of interpleader is not technical, but fundamental. In this 
form of proceeding, we cannot inquire whether the plaintiff has in- 
curred a double liability. That result is possible.* The plaintiff ought 
to be in a position to be heard upon the question ; but on a bill of in- 
terpleader, which assumes that the plaintiff is merely a stakeholder, 
the plaintiff cannot be heard. Houghton v, Kendall.' A plaintiff 

1 The statement of the caxe has been abridged. — Ed. 

« In Pingrey «. Nat. Inn. Cm.. 144 Ma»8. 374. it was decided that the company was liab le 
to the mother fniH nnt tn thp wiHow nf the insured. — Ep. 
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cannot fiave an order that the defendants interplead, when one im- 
portant question toiye tried is, whether, by reason of his owd act, he 
is under a liability to each of them. Cochrane v. O'Brien ; ^ I)es- 
borough V. Harris ; * Baker v. Bank of Australasia ; ' see also Story 

Eq. PI. § 291, etseq.i 3 Pom. Eq. § 1320, et seq.^ 

Bill dismissed. 

1 2 J. & Ut. 880. 
s 6 De G., M. & G. 439. 
s 1 C. B. (». 8.) 515. 

* Conley v. Ala. Co., 87 Ala. 472; Fanning v. Supreme Council, 61 N. T. Ap. Div. 190 
(explaining McCormick «. Supreme Council, 6 N. Y. Ap. Div. 175); Conn. Co. «. Tucker, 
(R. 1. 1901) 49 Atl. R. 26 Accord, 

Emerick v, N. T. Co., 49 Md. 862 (claimant under substituted policy cannot object to bill 
of interpleader) CofUra, 

In Bennett v.Van Riper, 47 N. J. Eq. 89, 568, and Grand Lodge «. Gandy, (N. J. Eq. 1902) 
58 Atl. R. 142, the rights of contesting successive beneficiaries were aidjusted in an in- 
terpleader suit instituted by the insurance company. But no objection was raised to the 
nature of the bill. 
The possibility of a double liability on the part of the plaintiff has frequently barred his 
^ /T^A « claim for an interpleader, e, g. in suits — 

y^'^^K . /^ By a corporation against a shareholder and one claiming as registered transferee under 

K^r^ ' a forged transfer. Dalton r. Midland Co., 12 C B. 458 (claim for dividends); Chicago 

s ^"^ r^ /^ Co. «. Fay, 164 111. 328; Buffalo Co. v, Alberger, 22 Hun, 349; American Co. r. Day, 

^ "VU"^ ^^ ^" ^' Super- Ct. 129. But see contra Salisbury Mills «. Townsend, 109 Mass. 115 

I $ /a . fl. (cl*i™ for dividends). 

O' ^^ iuT ^y ^ ^9^\}l against a depositor and one to whose name the deposit was subsequently 

^>^ transferred. Cochrane r. O'Brien, 8 Ir. Eq. R. 241, 2 Jo. & Ijit. 880. 

'' By an acceptor against husband of payee, and her indorsee. Baker «. Bank of Austral* 

Z> asia, 1 C. B. n. s. 515. 
^ C By a debtor against his creditor and the holder of an acceptance or note g^ven for the 
price without the creditor's consent. Farr v. Ward, 2 M. & W. 844; Corning v. Strong, 
. Smith (Ind.) 197. 
By purchaser from a mortgagor against the seller and the holder of the mortgage note. 
Wilkinson v. Searcy, 74 Ala. 248. 
* By purchaser against the seller, a bailor, and the bailee whose alleged lien the buyer 
has promised the bailee to pay. Pfister «. Wade, 56 Cal. 48. 
By purchaser against the seller claiming the purchase price and the indorsee of accept- 
ance given by buyer to one. A, in exchange for A's acceptance which was given to 
seller in conditional payment and dishonored. Bassett v. Leslie, 128 N. T. 896. 
By agent of seller against the buyer, claiming return of purchase money because of 
dent's misrepresentations, and the seller demanding the purchase money. Lazarus 
«. Harris, 9 L. R. N. S. W. (Law) 148. 
By a seller against two auctioneers claiming distinct commissions. Greatorex c. Shackle, 
1895, 2 Q. B. 249; Sachsel v. Farrer, 85 111. Ap. 277; McCreery «. Inge, 49 N. Y. Ap. 
Div. 183; compare Brooke «. Smith, 88 W. N. C. (Pa.) 74. 
Bv a lessee or two lessors of the same premises by separate leases. Standley v. Roberts, 

'59 Fed. R. '886. 
By a bailee against two holders of distinct bills of lading for the same goods. Sohne v. 

British Co., W. N. (1888) 84; McGaw v. Williams, 14 How. Pr. 461. 
Other instances of resistance to wholly distinct claims and interpleader denied may be 
found in Randall v. Lithgow, 18 Q. B. D. 525; Hayes «. Johnson, 4 Ala. 967; Sprague «. 
Scale. 85 Mich. 85; Johnston v. Oliver, 51 Oh. 6. — Ed. 
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LINDSEY V. BARRON and Anotheb. 
Ik the Common Bench, June 12, 1848. 

[6 Common Bench ReporU^ 2291.] 

In January, 1846, the deceased, Edward Barron, an attorney, ob- 
tained from the plaintiff a sum of 170/. as upon a loan for a client 
named Medley, giving the plaintiff at the same time a note as fol- 
lows : — 

" The 170Z. you have just given to me is to be advanced to William 
Medley, of Tver, near Uxbridge, on security of his note of hand and 
a box of plate now in my strong room. Interest at 5 per cent" 

Upon the death of Edward Barron, the plaintiff demanded of his 
representatives the box of plate ; and, upon their refusal to deliver it 
up, brought detinue. 

Peacock^ for the defendants, moved for a rule under the Inter- 
pleader Act,^ upon an affidavit stating that, upon the decease of Ed- 
ward Barron, the defendants, as his representatives, took possession 
of the plate, considering it to be his property ; that whilst they so 
had it in their possession, it was claimed on behalf of Medley ; that 
in consequence of the conflicting claims, the defendants did not know 
to whom the plate belonged ; that they claimed no interest in it ; and 
that they did not collude with Medley.* 

Goltman, J. It appears to me that, in this case, the defendants are 
not entitled to an interpleader. There seems to be but one point in 
dispute, viz., whether the testator had authority from Medley to 
pledge the plate. Before we interfere to prevent the plaintiff from 
proceeding in this action, we ought to be satisfied that he will have at 
least equal advantage, in trying the question against the claimant, as 
if he were to try it with the present defendants. I must confess I 
do not think it by any means clear that he would. I think it might 
place him in a situation of difficulty to grant this application. 

Maule, J. I also think no rule should be granted in this case. 
It is highly probable that the plaintiff will have a more simple case to 
establish against the present defendants than he would have against 
the party who is sought to be substituted for them. Interpleader 
does not lie in all cases where the defendant is willing to give up 
all claim to the subject-matter of dispute. The ordinary interpleader, 
whether in equity, or under the statute, is not extensive enough to 
cover every case where there are two claimants, and the stakeholder 
has no interest. In considering whether or not a rule shall be granted, 
the courts of law are guided very much by the principles that govern 
courts of equity. Those principles are very clearly laid down in 
Grawshay v. Thornton, and they require that the interest of the plain- 

1 1 & s w. 4^ c 68, 8. 1. 

* The argamentfl of counsel are omitted. — Ed. 
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tiff shall not be prejudiced by the substitution of a third party as 
defendant. 

Cress WELL, J. I am of the same opinion. I have great difficulty 
in seeing that the position of the plaintiff would not be materially 
altered by our granting the iiile. It is probable that the plaintiff 
may recover in this action, and that Medley also may have an action 
against the defendants. That, however, is no ground for depriving 
the plaintiff of his remedy in this action.^ 

Itule refused. 



In re MERSEY DOCKS and HARBOR BOARD. 
Court of Appeal, February 13, 1899. 

[Law ReparU, [1899] 1 Qiu^'* Bench Dividon, 546.] 

A. L. Smith, L. J.' This is an appeal against an order granting 
relief by way of interpleader to the Mersey Docks and Harbor Board, 
and directing the trial of an issue between two banks with regard to 
the title to certain tobacco which they are both claiming from the 
board. The latter hold the tobacco merely in the character of wharf- 
ingers. It was originally stored with them by a man named Nicholls, 
who pledged it to the Union Credit Bank to secure moneys advanced 
by them. By some manipulation, the nature of which is not ex- 
plained, Nicholls subsequently contrived to get dominion again over 
the tobacco,' and in fraud, as it is suggested, of the Union Credit Bank 
and the North and South Wales Bank, proceeded to pledge it to the 
latter bank to secure an advance made by them. Before they made 
the advance, a communication had been made on the subject to the 
Mersey Docks and Harbor Board, and the North and South Wales 
Bank had received from the board the letter of October 12, which 
has been relied on as constituting an estoppel. For the purposes of 
the present appeal I will assume that it did constitute an estoppel. 
It is not necessary to decide whether it did or not, but I will assume 
that it did. The board being thus in possession of the tobacco, in 
which they had no interest themselves, and which they merely held 
in the interest of whomsoever it might concern, the two banks each 
made a claim to it as belonging to them. Thereupon the board asked 
for relief by way of interpleader, and that the two claimants might 
fight between themselves the question which of them was, in the situ- 
ation brought about by the action of Nicholls, entitled to the pro- 
perty. The application came before my brother Ridley, and, exer- 

1 Wright V. Freeman, 48 L. J. Q. B. 278; Tyuii r. BeaU, 37 Ga. 574; Hatfield v. Mc- 
Whorter, 40 6a. 269; Ryan r. Lamson, 153 111. 520, 44 111. Ap. 204 yiceorrf . — Ed. 

s Only the judgment of Smith, L. J., and a small portion of the judgment of CollikS} 
L. J., are given. — Ed. 

s He procured the retnnsf er of the tobacco into his own name in the books of the board 
— Ed. 
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cising his jurisdiction upon the matter as one of discretion, as I 
understand, he made the order which is the subject of this app€Kal. I 
am of opinion that he was right in so doing. 

It is not necessary to discuss the law as to interpleader in times 
anterior to the Common Law Procedure Act, 1860, or after the pass- 
ing of that act but before the Judicature Act. The matter now 
depends upon the provisions of Order l vii., and I therefore go straight 
to that order. Order lvii., r. 1, provides that "relief by way of 
interpleader may be granted (a) where the person seeking relief (in 
this order called the applicant) is under liability for any debt, money, 
goods, or chattels, for or in respect of which he is, or expects to be, 
sued by two or more parties (in this order called the claimants) making 
adverse claims thereto." This provision is subject to no limitation, 
except as provided by rule 2 of the same order, which provides that 
'Hhe applicant must satisfy the court or a judge by affidavit or other- 
wise (a) that the applicant claims no interest in the subject-matter 
in dispute, other than for charges or costs ; and (b) that the applicant 
does not collude with any of the claimants ; and (c) that the appli- 
cant is willing to pay ^ r transfer the subject-matter into Qourt or dis^ 
pose of it as the court or a judge may direct." All the conditions 
mentioned in rule 2 exist in the present case. It is unnecessary to 
go through the other rules of the order. Except as mentioned in 
rule 2, 1 cannot find any limitation on the power of a judge to grant 
relief by way of interpleader, except of course that he must be satis^ 
fied that under the circumstances of the case it is just and propeii- 
that the relief should be granted. The learned judge has exercised 
his discretion as to the justice and propriety of granting the reUeS 
asked for under the circumstances of this case. 

It is argued that the judge ought not to have made the ordwa- by. 
reason of the estoppel which existed as between the North and South^ 
Wales Bank and the Mersey Docks and Harbor Board by viiibue ol 
the letter of October 12, 1898. Assuming for the purposes: of this 
appeal that there was such an estoppel, does that limit the jnrisdie^ 
tion to grant relief by way of interpleader given by the vale ? In 
my opinion it does not. The conditions specified in Ordex^iyii. being, 
fulfilled, I think the judge clearly had jurisdiction to mah» the order. 
It is urged that, even if he had jurisdiction, he ought not as a matter 
of discretion to have made the order, by reason of the estoppel. Be- 
fore dealing further with that question, I will refer to a^ caee which 
has been cited as bearing upon it, namely, the case of Attenborongh 
V. St. Katharine's Dock Oo.^ In that case it appeass to have been, 
held that there was no estoppel, but the question no^ before us wa& 
touched upon by Bramwell and Brett, L. JJ., and I will quote what 
was said by the latter in giving judgment. He- said:: "It confess 
that I can see no ground for thinking that the plaintifEs " — who had 
adtunoed money on dock warrants issued by the defendants — '^-are 
entitled, as against the defendants, to any damages save those which 

1 8 C. P. D. 460. 
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are ordinarily recovered in an action for conversion ; however, I wiJi 
assume that they have a valid claim for other damages, and that, by 
virtue of some relation existing between the present plaintiffs and 
the present defendants, and arising from either contract or estoppel, 
they can recover some amount from the defendants which they can- 
not recover from Lopez. But even assuming the claims for damages 
to be valid, I cannot agree with the argument that these cases are not 
within the Interpleader Acts : I think that our decision must depend 
upon the language of those statutes, and I agree with Lord Justice 
Bramwell that the facts before us fall exactly within the terms of 
1 & 2 Wm. 4, c. 58, s. 1. I do not think that the statutes apply 
merely where the opposing claims are coextensive ; I think that they 
bear a wider construction. Therefore it seems to me that Field, J., 
had jurisdiction to make the order." And again further on he says : 
^'I confess that in my view, although a defendant in possession of 
goods may be technically estopped from denying the plaintiffs claim 
to them, yet, if a bona fide claim is made to them by a third person, a 
judge ought to disregard the technical estoppel, and direct an issue 
under the Literpleader Acts to try the quest^n as to the property 
between the plaintiff and the claimant." I agree with the view so 
expressed, and see no reason why the existence of the supposed 
estoppel should, as a matter of discretion, prevent the judge from 
granting relief by way of interpleader, which, as I have already said, 
I think he clearly had jurisdiction to do under the terms of Order 
Lvii. It is argued that to grant such relief under the circumstances 
is not just. I do not think that is so.|r There is a dispute between 
these two banks as to the property in these goods, and a substantial 
and difi&cult question has to be fought which depends on what the 
action of Nicholls in the matter has been. Who prima facte ought 
to fight that question ? Ought the Mersey Docks and Harbor Board, 
who hold merely as wharfingers, and who really have no interest in 
the matter, to fight that question ; or ought it not rather to be fought 
out between the two banks who are respectively asserting a title to 
the goods ? It seems to me that the proper course is to make an 
order eliminating the Mersey Docks and Harbor Board from this dis- 
pute, and leaving it to be fought out by the parties between whom the 
issue as to the property in goods really arises. There is this further 
reason for making the order which was made by the learned judge. 
If on the trial of the issue directed the North and South Wales Bank 
prove their title to the goods, then there is an end of the matter. If, 
on the other hand, the Union Credit Bank succeed in establishing their 
title to the goods, then will arise the question whether, as the North 
and South Wales Bank contend, although the goods are in truth not 
theirs, but the property of the Union Credit Bank, nevertheless they 
have a claim against the Mersey Docks and Harbor Board by reason 
of an estoppel arising from the letter of October 12. I think that 
they ought not to be shut out by the order from asserting any claim 
they may have on that letter, and therefore we propose to enlarge 
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the terms of the order so as to leave it open to them to do so, if they 
are defeated on the issue.^^hey ought, in my opinion, to be left at 
liberty to sue the board on that letter for the value of the goods as Id 
the old action of trover, and for any other damages which they may 
claim as having arisen from a conversion of the goods by the board. 
The exception contained in the order will therefore be varied by mak- 
ing it include any claim which the North and South Wales Bank may 
have by virtue of the letter of October 12. Subject to this modifica- 
tion I think that the order of the learned judge should be affirmed. 

Collins, L. J. I must confess that I have felt much pressed by 
the argument of the counsel for the appellants, and, but for the 
authorities which have been cited, I should have been very much dis- 
posed to accede to it. He suggested a clear and intelligible principle 
— namely, that, where the applicant for relief was not debarred by 
any special relation between him and one of the claimants from set- 
ting up the jus tertii against that claimant, there the case was one for 
relief by way of interpleader, but where the applicant was so de- 
barred, he was not entitled to relief. It was argued that in the latter 
case the claimant ought not to be driven first to incur the expense of 
fighting an issue between himself and the other claimant, and then, 
if unsuccessful on that issue, have to bring his action against the 
applicant. I was disposed to agree that in such a case there would 
be a reasonable ground for declining to grant relief by way of inter- 
pleader. But, on looking at the authorities, and considering the his- 
tory of the law on the subject of interpleader, and the modification of 
it which has taken place, I cannot shut my eyes to the fact that emi- 
nent judges who have had to deal with these questions have been of 
opinion that the scheme of legislation has been to remove those re- 
strictions which existed with regard to relief by way of interpleader 
before the Common Law Procedure Act, and to give a wider jurisdic- 
tion to the court in these cases.^ 

Appeal dismissed,^ 



STEVENSON v. ANDERSON. 
In Chancery, befose Lord Eldon, C, April 7, 1814. 

[3 Vesetf f Beamet, 407.] 

The bill stated that the defendant Anderson, on the 13th of Sep- 
tember, 1812, ordered goods from James and John Gk)odall, his corre- 
spondents in Scotland ; and to indemnify them, remitted four bills 
of exchange, amounting to £166 I65. Sd,, accepted by different per- 
sons, and indorsed by Anderson. 

Thomas Dick, of Dundee, in Scotland, claiming as a creditor of 
Anderson, having instituted proceedings against him for that debt 

1 Attenborough v. St. Katharine's Co., 8 C. P. Diy. 450 (tmbie) Accord. — Ed. 
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before the lords of session in Scotland^ senred the Groodalls with let- 
ters of arrestment upon any property of Anderson in their hands, to 
the amount of £150 sterling, and attached the bills of exchange in 
their hands. Anderson wi*ote to the (xoodalls, desiring to have the 
bills returned to him; and having also demanded them from the 
plaintiff, to whom they had been sent for the purpose of procuring 
payment, on his refusing to deliver them up, commenced an action of 
trover. 

The bill prayed that Anderson and the Goodalls and Dick, who 
were out of the jurisdiction, should interplead as to the said bills of 
exchange, and an injunction. 

The defendant Anderson, having put in a demurrer for want of 
equity, that demurrer came on with a motion to discharge the vice- 
chancellor's order granting an injunction on bringing the bills into 
court.* 

The Lord Chancellor. I have looked at this record with great 
care, and every case I can find of interpleader ; and though t doubt 
whether there is perfect bona fides on the part of the plaintiff, I find 
it decided that the court is in the first instance concluded by his affi- 
davit that there is no collusion, and will not admit an affidavit to the 
contrary. 

It was objected that the (joodalls and the attaching creditor are 
out of the jurisdiction ; and as there is only one creditor within the 
jurisdiction, a bill of interpleader cannot be filed. Upon the authori- 
ties that proposition cannot be maintained ; as a person out of the 
jurisdiction may threaten and bring an action ; and though he should 
never come within the jurisdiction, there is a familiar mode of con- 
cluding him. The plaintiff is bound to bring all persons into th e 
field to contend together . That rests upon him. I have had occa- 
sion to consider that with reference to persons not residing in Scot- 
land, but foreigners ; and the opinion I formed upon it, without any 
difficulty, or the aid of a precedent, which I could not find, though 
there is precedent enough of willing defendants, is that the plaintiff 

in a bill of interplem lftr ayiiTiat. pftrsnn p within Ai y^ withnnt t.hft jnrift- 

diction is bound to bring them qll within the jurisdiction in a reaso n- 
able tim e; if he does not, the consequence is that the only person 
within the jurisdiction must have that which is represented to be the 
subject of competition ; and the plaintiff must be indemnified against 
those who are out of the jurisdiction, when they think proper to come 
within it and sue either at law or in this court. If the plaintiff can 
show that he has used all due diligence to bring persons out of the 
jurisdiction to contend with those who are within it, and they w ill 
not come, the court, upon that default, and their so abataininy from 
giving him the opportunity of reliev jf^g ^imRplf wnnl^^^ if f.hpy aff.Ar, 
wards came Here and brought an action, order service on their attor - 
ney to be ^ood service, and enjoin that action forever ; not permitting 
those who refused the plaintiff that justice to commit that injustice 
against him. 

1 The aigaments And a part of the judgment are omitted. — Ed. 
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This motion, therefore, must be granted and the demurrer overruled ; 
but the plaintiff must use prompt diligence to get them within the 
jurisdiction ; if he does not, I shall dissolve the injunction.^- 



THEBESA ALECK v. JOSEPH S. JACKSON and Othxbs. 

In Chancebt, New Jebsey, before Green, V. C.^ Ebbbuabt 

Term, 1892. 

[48 New Jertty Equitff Reports, 607.] 

Green, V. C. This bill is filed by Theresa Aleck, and alleges that, 
on February 25^ 1890, she made an agreement in writing with one 
Joseph S. Jackson, whereby Jackson agreed to build for her five brick 
buildings on the south side of Spruce Street, east of Broadway, and two 
brick buildings on the east side of Broadway, south of Spruce Street, 
in t:ie city of Camden. A copy of the contract is annexed to the bilL 
The contract was filed in the clerk's office of Camden County, Febru- 
ary 25, 1890. The bill alleges that notices have been served on the 
complainant by twelve creditors of Jackson, for materials, etc., fur- 
nished for the houses, whose claims aggregate 1^4597.06. 

Complainant alleges that there was due from her to Jackson o^ 
account of the agreement the sum of 1^3593.83 ; that certain of the 
creditors of Jackson intend to sue her, and some have already com- 
menced legal proceedings against her, claiming certain amounts du6 
to them respectively ; that she is ready and willing to pay, but cannot 
safely do so, and she seeks therefore to have the defendants inter- 
plead. 

On filing the bill and affidavits it was ordered that, on complainant's 

1 Martinios v, Helmatb, Coop. £q. 845, 9 Y. & B. U% n. (1) ; E. I. Co. v. Littledale, 
7 Hare, 57 (temble) ; Attenborough v, St. Katharine's Co., 8 C. P. Div. 460, 454 ; Cndits 
Gerundeuse v. Van Weede, 12 Q. B. D. 171 (discrediting a dictum in Patomi v. Camp- 
bell, 12 M. & W. 577) ; Weldon v. Gounod, 15 Q. B. D. 622, 623 (tenMe) ; lU Busfield, 82 
Ch. Div. 123, 132; Eschger v. Morrison, 6 T. L. R. 145 (temble); Md. Code, art. 16, § 110; 
Freeland 9, Wilson, 18 Mo. 380, 382; Re Benfield, 17 Ont. Pr. 800, 801, 339, 342, 848 (teni- 
ble); Re Confed. As8*n, 19 Ont. Pr. 89 (reversing 8. c. 19 Ont. Pr. 16) Accord, 

But see Walsh v. Khali, 6 Kulp (Pa.) 483. 

A decree like that in the principal case will not bar a foreign claimant from proceeding 
against the stakeholder in another jurisdiction. Gary v, K. W. Co., (Iowa, 1891) 50 N. 
W. R. 27; Cross v, Armstrong, 44 Oh. St. 618. 

In Re Brunswick Co., 3 Manitoba, 328, an interpleader was not allowed, although the 
stakeholder and the adverse claimants were within the jurisdiction of the court, because 
the re$f a chattel, was in a foreign jurisdiction. 

An American stakeholder was not allowed to interplead two American claimants in On* 
terio. Re Benfleld, 17 Ont. Pr. 300, 339; Harris o. Bank, 19 Ont. Pr. 51. 

A federal court will not restrain a claimant from proceeding against the stakeholder in 
a state court (City Bank «. Shelton, 2 Blatchf . 14) ; and reciprocally, an injunction against 
suing the stakeholder in a federal court will not be granted by a state court Schuyler «. 
Pelissier, 8 Edw. Ch. 191. 

No mUrpUader affauut the tovereign, — Interpleader is not allowed when tlWBOTereiga 
if one of the adyene daimanta. Candy v. Manghan, 1 D. & L. 745. — Ed. 
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paying the money stated to be due into court, an injunction issue re- 
straining the prosecution of suits against her by the defendant Jack- 
son or the lien claimants. Such deposit was made and the injunction 
issued. 

The contractor, Jackson, has answered, and denies that the com- 
plainant has correctly stated the amount due from her to him. He 
claims that he has completed his contract according to its terms, and 
that there is due to him the whole of the last payment of ^4500, 
as well as the sum of 9393.06 for extra work, making the sum of 
1^4893.06. He has filed a mechanics' lien and commenced suit in the 
Camden County Circuit Court to recover that amount, and claims that 
he should not be restrained from prosecuting it. 

The dispute as to the amount due from the complainant to the 
defendant Jackson on the contract destroys the character of the bill 
as one of strict interpleader. It is claimed that the question should 
be decided in this court, on the ground that the bill is one in the nature 
of a bill of interpleader. Bills of strict interpleader are those filed by 
a mere stakeholder who claims no interest in the subject-matter over 
which there are conflicting demands ; he asks no relief and seeks only 
to be relieved from loss by the decree of the court determining which 
claimant is entitled to receive the matter in dispute. In a bill in the 
nature of a bill of interpleader, the complainant seeks some relief for 
himself, but the facts on which he relies for such relief must be such 
as to entitle him to it in a court of equity — the case as made must be 
one of equity jurisdiction.^ This is evident from the illustrations in 
Story, Eq. PI. § 297 ; Bedell v. Hoffman ; " Wakeman v. Kingsland.* 

I The following cases are illustrative of bills in the nature of an interpleader: — 

Bills by a mortgagor seeking redemption of the mortgage against adverse claimants to 
the mortgage debt : Goodrlck «. Shotbolt, Prec. Ch. 333; s. c. tub nomine Shotbolt v. Bis- 
cow, Gilb. Eq. 18; Vyvyan r. Vyvyan, 30 Beav. 65; Curtis v. Williams, 35 HI. Ap. 518; 
Kofslngerr. Re^nioldfl, 52Ind. 218; Bedell «. Hoffman, 2 Paige, 199; Badeau v. Rogers, 2 
Paige, 209; Taunton v, Groh, 4 Abb. Ap. 358; Van Loan v. Squires, 23 Abb. N. C. 230; 
Dohnert's Ap., 64 Pa. 311 {$enMe)\ Koppinger v. O'Donnell, 16 R. 1. 417. Bill by a pledgee 
for the sale of the pledge against adverse claimants of the chattel: Crass v. Memphis Co., 
96 Ala. 447, 453. Bills to remove the incumbrance of conflicting mechanics' liens: Painter 
9, Drane, 9 Dist.Col. R. 163; Newhall v. Kastens, 70 111. 156; Board v. Scoville, 13 Kan. 17; 
Illingworth v. Rowe, 52 X. J. Eq. 360. Bill by a purchaser of land to remove the incum- 
brance for the purchase money claimed by different persons: Parks «. Jackson, 11 Wend. 
442 (temble). Bills to enjoin collection of illegal tax demanded by different towns or 
counties: Robson v. DuBose, 79 6a. 721; Mohawk Co. v.Clute, 4 Paige, 384. Bill to remove 
incumbrance of a judgment asserted by adverse claimants: Van Winkle v. Owen, 54 N. J. 
Eq. 253. Bill for adjustment of partnership accounts: Hatfield v. McWhorter, 40 Ga. 269 
Bill for the allowance of a receiver's account: Winfield v. Bacon, 24 Barb. 154. Bill by 
agent for settlement of his account and determination of his own share in the fund : Blytb 
V. Whiffin, 27 L. T. Rep. 330. 

The equitable relief of the plaintiff in a bill in the nature of interpleader does not denend 
upon his being a stakeholder. Accordingly no affidavit of the absence of collusion between 
the plaintiff and any one of the defendants is required. Yyvyan v. Vyvyan, 30 Beav. 66; 
Blyth V. Whiffin, 27 L. T. Rep. 330, 334; Kof singer v. Reynolds, 52 Ind. 218; Van Winkle 
«. Owen, 54 N. J. Rq. 253. 

There may be a difference between the amounts claimed by the opposing incumbrances. 
Curtis V. Williams, 85 HI. Ap. 518. 

There need not be a reasonable doubt as to the validity of the opposing claims. Dom v 
Fox, 61 N. T. 264, 271. — Ed. 

> 2 Paige, 199. * 1 Dick. Ch. Rep. 113, 117. 
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In this case the complainant insists that the amonnt of the final 
payment named in the contract should be reduced by the amount she 
alleges she was forced to expend after she took possession^ in the com- 
pletion of the houses, so as to make them conform to what she claims 
the contract required. Jackson demands the whole amount of the final 
payment and also $393 for extra work. He says^ he completed the 
houses according to contract, plans, and specifications, and that her 
expenditure was not required by the condition she names. She denies 
that she is liable under the contract for what he claims as extra work. 
These are not questions of equity cognizance ; they raise no issue to 
be presented to this court for solution ; they are properly to be settled 
by a court of law. The defendant Jackson had submitted them to the 
proper tribanal for determination, and rightly claims in his answer 
that he shoald not be restrained from prosecuting His suit. 

The complainant, however, was being subjected to numerous law 
suits by those who had furnished materials and labor in the construc- 
tion of her houses. Her liability to these persons arises under th e 
Mechanics' Lien Law, and i a liTnit ?rf^ in agg regate amo unt to what may- 
be due from her to Jackson . She could not safely pay these claims 
until that amount was ascertained, and her bill as filed presented a 
clear case of interpleader. Its character as such is changed by the 
position of Jackson. I think she is entitled to have the case retained 
until the amount of her indebtedness to Jackson is ascertained by the 
trial of his suit at the circuit, and to that end that the injunction be 
dissolved as to Jackson's prosecuting that suit, but retain ed as to the^ 
other defendants. I will advise such an order. 



KILLLO^ AND Another v. EBBINGHAUS. 
Supreme Court, United States, March 3, 1884 

[110 United States Report*, 508.] 

Mr. Justice Woods delivered the opinion of the court.* 
The bill alleged that the appellee, Ebbinghaus, was the trustee and 
legal owner of lot 9, in square 80, in the city of Washington, in the 
District of Columbia ; that the property mentioned was given in trust 
by one Jacob Funk to D. Beintzel, as trustee, to hold for the use and 
benefit of the '' German Galvinist Society," and that he held the pro- 
perty as the successor to D. Beintzel, deceased, for said society and 
their legal representatives, in accordance with the intent of Jacob 
Funk, the original donor. 

The bill further averred that Ebbinghaus held the property in trust 
for the legal successors and beneficiaries of the trust, whoever they 
might be, and was ready to pay the rents, issues, and profits arising 

1 Onlj a portion of the opinion of the court is given. — Ed. 
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therefrom into court to be disposed of as the court might direct, and 
faithfully to perform the duties of trustee ; and that he brought his 
bill to have the court decide who wei*e the legal beneficiaries under 
said trust. 

The bill further averred that the defendants John O. Killian, John 
Schenck, and John Schneider, trustees of the German Evangelical 
Concordia Church of the city of Washington, claimed to be the legal 
beneficiaries and entitled to the rents and profits of the trust pro- 
perty for religious purposes, and had already received and converted 
to their own use a large sum of money, the rents of the property, 
without the consent of Eeintzel or his legal representative, or of the 
appellee. 

The bill also averred that the defendants August Sievers, Edward 
Kolb, and Ludwig Freund, tinistees of the First Reformed Church of 
the city of Washington, claimed to be the legal successors of the Crer- 
man Calvinist Society, and the legal beneficiaries of the trust, and 
ntitled to the rents, profits, and estate of and in said property, and 
«irere " expected to sue the complainant for the recovery of their sup^ 
posed rights.'^ 

The prayer of the bill was for an account of the rents and profits 
of the trust estate received by the trustees of the German Evangeli- 
cal Concordia Church, and for the payment into court of the amount 
found due from them ; that the trustees of the two church societies 
mentioned in the bill might be respectively enjoined from bringing 
suit against Ebbinghaus on account of, and from further interference 
with, the trust property during the pendency of the present suit, and 
that they might be required to interplead together, and that Ebbing- 
haus might be indemnified. 

The defendants Schenck and Schneider filed their joint answer, in 
which they denied that Ebbinghaus was the trustee and legal owner 
of the real estate described in the bill, and averred that they and the 
defendant, John G. Killian, their associate trustee, were the only law- 
ful and equitable trustees of the property. They denied that Ebbing- 
haus, whom they averred to be an interloper, held the property as 
trustee or successor to D. Reintzel, or as successor of any one having 
title thereto, or that he held it for the benefit of the legal successors 
and beneficiaries of the trust. 

The defendants Siever, Kolb, and Freund, styling themselves trus- 
tees of the First Reformed Church, filed their joint answer admitting 
all the averments of the bill. 

The bill is either a bill of interpleader or a bill in the nature of a bill 
of interpleader. It is clear that it cannot be sustained as a bill of 
i nterp leader. In such aTbill it is necessary to aver that the com- 
plainaiit has no interest in the subject-matter of the suit; he must 
admit title in the claimants and aver that he is indifferent between 
them, and he cannot seek relief in the pi*emises against either of them 
Langston v. Boylston ; * Angell v. Hadden ; ■ Mitchell v. Ha;'--^'^ • ^ ^ 

1 S Ves. Jr. 101. * 15 Ves. Jr. S44. 
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drich V, Thompson ; * Metcalf v. Hervey ; * Darthez v, AVinter ; ■ Be- 
dell V. Hoffman ; ^ Atkinson v. Mauks.* In this case the bill fails to 
comply with any of these requirements. 

If the complainant were in possession of the property in question, 
holding it for the party beneficially interested, and had custody of 
rents and profits derived therefrom, and the two sets of defendants 
asserted conflicting claims to the property and to the rents, the facts 
might sustain a bill of interpleader. But the co mplainant is out of 
possessionj he has no rents in hia ftn^rwjy: Jtle 18, tlieretoie, in no 
jeopardy from the conflicting claims of the defendants, and cannot 
call on them to interplead. Instead of admitting title in the two 
sets of claimants, and asking the court to decide between them, he 
sets up title in himself for the benefit of one set and seeks relief 
against the other. 

To avoid these obstacles to the maintenance of the suit, the appellee 
insists that it can be maintained as a bill in the nature of a bill of 
interpleader. In support of this view, his counsel cites section 824 
of Story's Equity Jurisprudence (11th ed.), where it is said that 
<< there are many cases where a bill in the nature of a bill of inter- 
pleader will lie by a party in interest to ascertain and establish his 
own rights, when there are other conflicting rights between third 
persons." 

But in all such cases the relief soug ht is ftgnita ble yelief . Mohawk, 
&c., Bailtpad v. Glute;^ Parks v. Jackson;^ McHenry v. Hazard.* 
The authority cited by the appellee does not, therefore, aid the bill in 
this case, which is that of a party out of possession, claiming the legal 
title to real estate, seeking to oust the parties in ^lossession, who also 
claim the legal title, and compel them to pay over the rents and 
profits. 

The fatal objection to the suit is that it is in fact an attempt by 
the party claimincp the legal title to use a bill in equity in the nat pra 
of a pill of interpleader as an aotion of ejectment. 

The answer ot'.SSchenck and Schneider denies that the appellee 
is the legal owner of the property, or that he holds it as trustee. 
They aver that the title to the property is in them as trustees of the 
German Evangelical Concordia Church. Upon the filing of the an- 
swer the point of controversy between the parties plainly appeared. 
Both c laimed to o wn the leg al title^. and_the defendant s wer e in^poa- 
sessio n^ The issue thus raised could only be tried in an action at 
law. The decree of the court below is the equivalent^ of Jjhejudginent 
of a court of law in a n action of ejectment, namely^ that t he plai ntiff 
recover poi sesiion o7 t he premises ; and also of the judgment of a court 
ot law m an action of trespass for mesne profits, that he recover rents 
and profits. There is no ground for calling such a suit a bill of inter- 
pleader of any kind.* 

< 9 Bro. Oh. 149. > 1 Yes. 24S. • 9 Sim. & Stuart, SaS. 

« 9 Paige Ch. 189. « 1 Cow. 691. • 4 Paige, 384. 

7 11 Wend. 449. • 46 N. T I>80. 

• Judffmtnt vqainat the ttakeholder on o»« daim ban mterpUad$r, — BaadaU •• lithgoWf 
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IS Q. B. D. 525; Brown v, Wilson, 56 Ga. 534; Moore v. Hill, 59 Ga. 760; Mitchell r. N. 
W. Co., 26 111. Ap. 295; Prov. Inst. «. White, 115 Mass. 112; Union Bank v. Kerr, 2 Md. 
Ch. 460; Home Co. «. Caulk, 86 Md. 385; Yarborough r. Thompson, 11 Miss. 291; McRin- 
nej V, Kuhn, 59 Miss. 186; Dodds «. Gregory, 61 Miss. 351; Cheever «. Hodgson, 9 Mo. 
Ap. 565; Baker v. Brown, 64 Hun, 627; De Zouche v. Garrison, 140 Pa. 430 (compare Kist- 
ler V. Thompson, 3 Lack. Jur. 341) ; Holmes r. Clark, 46 Vt. 22; French r. Robchard, 50 Vt. 
43; Haseltine v. Brickey, 16 Gratt. 116; Danaher v. Prentiss, 22 Wis. 311; Bird v. Fake, 
2 Pinn. (Wis.) 69; Victoria Co. «. Bethune, 1 Ont. Ap. 398. 

But see, Contra^ Lozier «. Van Saun, 3 N. J. £q. 325. 

Verdict againtt stakeholder on one claim bars interpleader. — Cornish v. Tanner, 1 Y. & 
'lu.tLtjuMJuU . J- 3^'» L*rabrie r. Brown, 26 L. J. Ch. 605; Union Bank v. Kerr, 2 Md. Ch. 460; N. Y. Co. 
^^ ^— I— X4 • ^ lu^yiTB, 35 N. Y. Super. Ct. 372 (semble). 

>t^^ .^,^4^€^^ f ^ The case of Hamilton «. Marks, 5 DeG. & Sm. 638, 643, in which an interpleader waa 
x'MACt^ A<3 /Y# -tf- allowed after verdict, has been explained on the ground that the only point in controversy 
'^^^V^ before the jury was the amount of damages. 

^^ *^ Bight to interplead may be lost by laches, — The right to interplead must be exercised with 

' ' reasonable promptness. Turner r. Ma^'^or, 2 D. & L. 197; Tufton v. Harding, 29 L. J. Ch. 

225, 8 W. R. 122 s. c; Crickmore v. Freston, 40 L. J. Ch. 137 (see Barnes «. Bank, 7 Dowl. 

319, W. W. & H. 50 8. c); U. S. Co. v. Bussey, 27 N. Y. St. Rep. 185; Good v. Briggs, 6 

Kulp, 199. 

A stakeholder may be precluded from interpleading the adverse claimants because he 
has brought the double vexation upon himself by his own carelessness. Tufton v. Hard- 
ing, 29 L. J. Ch. 225; Morgan r. Fillmore, 18 Abb. Pr. 217, Sheld. Super. Ct. 62 s. c. 

Pending suit tp ftfuity by one claimant against stakeholder no bar to interpleader, — It is 
no auswer to a bill of interpleader that the plaintiff had been sued by one of the claimants 
in which suit he might have made the other claimant a party. Prudential Co. v. Thomas, 
•1 Ch. Ap. 74; Curtis v. Williams, 35 111. Ap. 518; Livingston v. Bank, 50 111. Ap. 562; Board 
f. Scoville, 13 Kan. 17; Nat. Bk. v. Platte Bk., 155 111. 250, 260, 54 111. Ap. 483, 490: Mo- 
Clintock V. Helberg, 168 111. 384, 394. 
« But if the (Stakeholder and adverse claimants were in fact parties to the antecedent suit, 
a bill of interpleader is not allowed. Lowe r. Richardson, 3 Mad. 277; Curtis v. Williams, 
85 III. 518, 529; Badeau r. Rogers, 2 P|iige, 209. 

Warrington v. Wheatstone, Jac. 202 Ctmtra, 

Statutes have been passed in very many jurisdictions which permit the stakeholder 
when sued at common law by one claimant to substitute the other claimant as defendant 
in the action. An exhaustive collection of these statutes is given in the excellent treatise 
by Maclennan on Interpleader, pp. 345-413. 

In a few jurisdictions, notably in England, the statutory interpleader has a wider scope 
than the purely equitable interpleader. But in several of our States interpleader by statute 
has no greater range than interpleader in equity. Nelson r. Goree, 34 Ala. 565; Johnson v, 
Maxey, 43 Ala. 521; Coleman v. Chambers, 127 Ala. 615; Schell v, Lowe, 75 Hun, 43; 
Wenstrom Co. v. Bloomer, 85 Hun, 389; Dubois r. Union Co., 89 Hun, 382, 384; Wells «. 
Nat. Bank, 40 N. Y. Ap. Div. 498; Pustet v. Flannelly, 60 How. Pr. 67. 

After the substitution of Lhe adverse claimant for the stakeholder in the action at law, 
the subsequent proceedings are treated as equitable. Accordingly neither claimant can 
demand a jury trial. Clark r. Mosher, 107 N. Y. 118; Dinlay v, McCullough, 92 Hun, 
454; Windecker v. Mut. Co., 12 N. Y. Ap. Div. 73, 80. But see Barnes v. Bamberger, 196 
Pa. 123. 

Introduction o/ statutory interpleader at law is no bar to interpleader in equity. — Oriental 
Corp. r. Nicholson, 3 Jur. v, s. 857; Crass v. Memphis Co., 96 Ala. 447; Board v. Scoville 
13 Kan. 17; Chamberlain v, O'Connor, 8 How. Pr. 45, 1 Ed. D. Sm. 665; Beck v. Stephani, 
9 How. Pr. 193; Patterson v. Perry, 14 How. Pr. 505; Dubois r. Union Co., 89 Hun, 382; 
Cronin v. Cronin, 9 N. Y. Civ. Pr. 137, 3 How. Pr. R. H. 8. 184 8. O. 
' See, also, Livingston v. Bank, 50 111. Ap. 562. — Ed. 
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BOARD OF SUPERVISORS OF SARATOGA COUNTY t^ 

ELLA DEYOE and Others. 

Court of Appeals, New York, May 20, 1879. 

[77 New York Reports, 219.] 

Andrews, J.^ This is an appeal from the judgment of the general 
term, affirming the judgment of the special term, sustaining the 
demurrer of the defendant Ella Deyoe to the plaintiff's complaint. 
The complaint shows that each one of the fifty-tbre^ defendants is 
the holder of one or more notes purporting to be the notes of the 
county of Saratoga, issued by Henry A. Mann, county treasurer, in 
1875, and signed by him in his official character, and which amount 
in the aggregate to .$138,631. The notes on their face refer to a reso- 
lution of the board of supervisors, passed in November, 1874, as the 
authority under which they were issued. The board of supervisors 
in that month by resolution directed the county treasurer to procure 
an extension of a county debt of $12,800.44, maturing on or before 
February 12, 1875, and by another resolution authorized the trea- 
surer to borrow on the credit of the county the sum of $8000, payable 
in one year, with interest. The resolu tion l ast referr ed to w as_thfi- 
only author i ty giv en by the su£ei7isqrs to the treasyir^ r tQ t >pyrQ>v 
money on tEe credit of the county. The treasurer pretending to act 
under the aufEority of this resolution, on the 16th day of February, 
1875, issued notes dated on that day to an amount exceeding $50,000, 
and from time to time during that yea r issued other notes, making 
se3tfinty::three in all, of the aggregate amount before stated. From the 
avails of these notes the treasurer paid the debt of $12,800.44. The 
complaint charges, and the defendant by her demurrer admits, that 
the notes are not valid or legal debts against the county, except to 
the extent of $20,800.44, and to this extent the complaint concedes 
that the county is liable thereon. Prior to the commencement of this 
action, thirty-one of the defendants had brought separate suits against 
the county to recover on the notes held by them respectively, and 
the complaint charges that the other defendants in like manner intend 
to commence suits on their claims. In addition to the facts above 
stated, the complaint alleges that the plaintiff is uncertain, and with 
due diligence has been unable to ascertain who are the rightful owners 
of the debt owing by the county, or how much of the same is due to 
either of the defendants, and that it cannot with safety determine 
the question ; that the coun ty is ready_and willing to p ay the $20.- 
800.44 as so on as it can be ascertained^ wh o are rightfully en titled 
TEereto , and that a litigation with each defendant in a separate suit 
upon his claim will subject the plaintiff to great and unnecessary ex- 
pense and trouble, and will be oppressive and vexatious. The relief 

1 Only the opinion of the court is given. —Ed. 
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demanded is that the defendants and each of them may be enjoined 
and restrained from further prosecuting the actions commenced against 
the plaintiff, or from commencing other actions upon the claims men- 
tioned, and that it may be adjudged which of the notes held by the 
defendants are valid debts against the county, and which are invalid, 
and that the invalid notes be surrendered and cancelled. The plain- 
tiff also asks that the defendants may interplead and for general 
relief. 

The question presented is whether upon the facts stated in the com- 
plaint a case is made which upon principles of equity entitle the 
plaintiff to implead the fifty-three holders of the notes for the purpose 
of having their respective rights and the liability of the county deter- 
mined and settled in a single action. It is plain that the authority of 
the treasurer to issue the obligations of the county was limited to 
issuing notes to the amount specified in the resolution of the super- 
visors. The issue of notes beyond that amount was a breach of duty 
and a transgression of the limits of the authority conferred. The 
question whether, notwithstanding the limitation of the authority, per- 
sons dealing with the treasurer, and advancing money in good faith 
upon his assurance that the particular transaction was a part of the 
authorized dealing, does not we think arise upon the case as now pre- 
sented. Thedemurrer ad m its that the actual authoritv was that con- 
f erred by the. resolution of the supervisors, and that the countv is 
not liable beyond the sum alleged in tie complaint The defendants 
may by answer set up the facts upon which- they' rely to establish the 
liability of the county for their respective demands, although the 
power of the treasurer under the resolution had been in fact exhausted 
when the particular dealing took place. We shall assume in disposing 
of the case that the county is only liable to the extent of tSOOO^nd 
the additional sum received on the notes which was applied to theliie 
of the county, and leave the determination of the question whether it 
is liable beyond these amounts to be determined when the facts shall 
be fully presented. 

The case then is briefly this. The county owes a debt of $20,- 
800.44, which it is ready and willing to pay. This debt is represented 
by notes of the county treasurer, which are admitted to be valid. The 
treasurer, under an authority to issue notes for money advanced to 
the county to the amount of this debt, has fraudulently issued notes 
amounting in the aggregate to many times this debt. These notes, 
seventy-three in number, and of various amounts, are held by fifty- 
three different individuals, who are the defendants in this action. The 
county is not liable upon the notes beyond the sum above stated. 
The valid and the invalid notes are of the same form, and all refer 
on their face to the same resolution of the supervisors as the author- 
ity under which they were issued. The subject has become so com- 
plicated and entangled by the acts of the treasurer that the county 
cannot distinguish the valid from the invalid notes. Thirty-one of 
the fifty-three defendants have commenced separate suits upon the 
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notes held by them^ and the other defendants are about to commence 
similar actions. 

It is to be observed that the claims of the several defendants are of 
the same general nature ; that is to say^ they all arise upon notes 
issued by the county treasurer, and which purport to have been issued 
under the same specific authority. Each defendant claims by virtue 
of a contract with the county, through the treasurer. Each defend- 
ant also claims that the notes held by him are valid obligations of 
the county. But upon the averment in the complaint admitted by 
the demurrer that the whole liability of the county does not exceed 
$20,800.44, this claim in substance is equivalent to a claim by each 
defendant that the note held by him represents a part of that sum. 
It is very obvious that upon the facts stated in the complaint the pro- 
secution of separate actions by each defendant will involve the county 
in great perplexity and embarrassment. It cannot voluntarily pay the 
claims of any of the defendants, because it cannot distinguish be- 
tween them. It will be compelled to litigate the several actions, and 
in such separate litigations it will encounter the further difficulty that 
a judgment in one action will not determine the rights of the claim- 
ant in any other. If judgments against the county to the extent of 
the conceded debt shall be obtained, it will not prevent a recovery by 
the other claimants on a subsequent trial, and before another jury, 
when the facts may be changed, or more fully disclosed, or different 
inferences be deduced from them. In the separate litigations, all the 
claimants will be indifferent as to the result of the litigation in any of 
the cases except their own. So that it is not an unfounded appre- 
hension that if the suits are separately prosecuted, the county may be 
compelled to pay the whole sum represented by the notes, although 
as matter of l^w its liability to the several claimants in the aggre- 
gate does not exceed the sum of $20,800.44. 

It does not require any argument to show that convenience and the 
ends of justice will be subserved by an investigation and determina- 
tion of the whole controversy in a single action, wherein the extent 
of the county's liability and the persons in favor of whom such lia- 
^bility exists may be settled and adjudged. In such an action it will 
be to the interest of each claimant to present the facts in support of 
his own claim and to resist the claims of others. The material facts 
will in this way be brought to light and a decision reached upon a 
view of all the material circumstances. I am of opinion that fact s 
stated in the complaint disclose a case for eguftable intefference to 
restrain the prosecutron of separate actions, and to have the rights o f 
the par ties 4§itermiijie<l }^ a S^P£^ft_^_"i^- It may be true as claimed 
that there is no exact precedent to be found in the books, but the case 
is itself anomalous. An elective officer charged with public duties 
has violated his trust, and has issued obligations purpc^rting to be the 
obligations of the county, which for the most part (as we now assume) 
are invalid, and do*not bind the county. The taxpayers are the per- 
sons ultimately bound to respond and to pay the obligations to the 
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extent they are found to be valid. The county is ready and willing to 
pay what it owes as soon as its creditors can be ascertained. It can- 
not safely pay without litigation. It stands in the position of holding 
a fund, equal to its admitted debt, which is claimed by many per- 
sons, and it asks by this action that the court will interfere to .prevent 
multiplicity of suits and to determine the right of all the claimants 
in a single action, the general question in which will be th e same as 
to each defendant, viz., whether the particular claim represents any 
part of the admitted debt. The prevention of a multiplicity of suits, 
as said by Chancellor Kent in Brinkerhoff v, Brown,^ is a very favorite 
object with a court of equity, and the number of parties and the mul- 
tiplicity of actual or threatened suits will, as stated by Gomstock, J., 
in the case of the N. Y. & N. H. R. R. Co. v, Schuyler,* sometimes 
justify a resort to a court of equity when the subject is not at all of 
an equitable character and there is no other element of equity juris- 
diction. It is upon this ground that bills of peace are entertained, 
viz., to quiet unnecessary litigation. Story's Eq. Jur. § 854 ; Mil- 
ford's Eq. PI. 145. The maintenance of this action will subserve this 
purpose. It will also protect the plaintiff, against the hazard of a 
double recovery, which is the ground upon which bills of interpleader 
are sustained. Badeau v. Rogers ; • Bedell v. Hoffman.* The case 
pr esents the elements wh ich justi fy the inter posit ion of a court of 
equity . It may not be a case of interpleader strictly, or which meets 
all the definitions of a bill of peace, nor a case which could be main- 
tained solely as one for the cancellation of written instruments, but it 
combines to a greater or less extent elements of jurisdiction in each 
of these cases, and the action we think may be sustained without 
a violation of principle and without interfering with the substantial 
rights of the defendants. 

The judgment of the general term should be reversed and the de- 
murrer overruled, with liberty to the defendant to answer on payment 

of costs. 

Judgment reversed} 

1 6 J. Ch. 161. « 17 N. T. 608. 

• 2 Paig«, a09. 4 Id. 190; 2 Daniel's Ch. 1662. 

• For sabsequent litigation relating to this controversy see Sapenrisors of Saratoga «. 
Seabnry, 11 Abb. N. C. 461. — Ed. 
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CHAPTER VI. ^^ ^('^ 



BILLS OF PEACE. 



HOW V. TENANTS OF BROMSGROVE. 

Ik Chancery^ before Lord Nottingham, C, Michaelmas Term, 
y^ 1681. 

\^ \ [1 Vtmon, 22.] 




There haying been two issues directed, the one, whether How the 
lord of the manor of Bromsgrove had a grant of free warren ; and the 
other, in case he had a grant of free warren, whether there were suf- 
ficient common left for the tenants. Upon motion for a new trial, the 
Lord Chancellor said these matters were properly triable at com- 
mon law ; and he did not see what jurisdiction the chancery had of 
this cause : but it was urged the bill was brought to prevent multi- 
plicity of suits, and was in its nature a bill of peace : and a new trial 
was granted upon payment of full oosts.^ 



MAYOR OF YORK v. PILKINGTON and Others. 
In Chancery, before Lord Hardwicke, C, December 5, 1737. 

[1 Aikym, 282.9] 

A BILL was brought in this court to quiet the plaintiffs in a right of 
fishery in the river Ouse, of which they claimed the sole fishery for a 
large tract against the defendants, who, as it was suggested by the bill, 
claimed several rights either as lords of manors or occupiers of the 
adjacent lands, and also for a discovery and account of Uie fish they 
had taken. 

The defendants demurred to the bill as being a matter cognizable 
only at law. 

1 Lord against tenantf . — Artlungton v. VawkeSi S Vern. 856; Hilton «. Scarborough, 
4 Vin. Ab. 425, pi. 35 (sembU), 

Tenants agaimst ^orc^. — Ewelme Hospital «. Andover, 1 Vera. 286; Weeks «. Stoker, 9 
Vem. 800 (to enjoin encroachment); Conyers v. Abergayennj, 1 Atk. 285 {semhle)\ Phillips 
V. Hudson, 2 Ch. Ap. 248 {stmhle)\ Smith v. Brownlow, 9Eq. 241 (to enjoin encroachment); 
Robertson «. Hartopp, 43 Ch. Div. 484; Trustees v. Nicoll, 1 Johns. Ch. 166, 176, 8 Johns, 
aoo, ovv. 

Viear against parishioners, — Brown «. Vermuden, 1 Ch. Ca. 856 (decree of payment 
against four parishioners bindii^ on the others) Accord. — Ed. 

* West t. Hard. 298 a. c. — Ed. 
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Lord Chancellor. Such a bill against so many seYeral trespass- 
ers is improper befojTQ a trial at law ; a bill may be brought against 
tenants by a lord of a manor for incroachments, &c., or by tenants 
against a lord of a manor as a disturber, to be quieted in the enjoy- 
ment of their common ; and as in these cases there is one general right 

be established against all, it is a proper bill, nor is it necessary all 
the commoners should be parties ; so likewise a bill may be brought by 
a parson for tithes against parishioners, or by parishioners to establish 
a modtUy for there is a general right and privity between them and 
consequently it is proper to institute a suit of this kind. 

There is no privity at all in the case, but so many distinct trespass- 
ers in this separate fishery ; besides the defendants may claim a right 
of a different nature, some by prescription, others by particular grants, 
and an injunction here would not quiet the possession, for other pei^ 
/sons not parties to this bill may likewise claim a right of fishing. 

It is more necessary too in this case there should be a trial at law, 
or it does not clearly appear whether there is a right even in the 
plaintiffs, and if it should eventually come out that the corporation of 
X ork are lords of this fishery, then would be the proper time to have 
an injunction to prevent their being disturbed in their possession. 
His lordship therefore allowed the demurrer. 

This demurrer was set down to be reargued on the 13th of March, 
1737, when, in support of it, it was urgoJ that, though it is charged in 
the bill that this bill is to prevent multiplicity of suits, yet that was 
never allowed in this court where the defendants have all different 
titles, and depend upon various matters and rights, and is not like the 
case of lords and tenants, or parsons and parishioners, nor properly 
under the rule of bills of peace, for no other party who has a title or 
right of the same nature could be bound by this bill : the plaintiffs say 
they have a prescriptive right, this being a public royal river, the 
defendants, being lords of manors, may have the same right or for the 
same reason they cannot prescribe for that unless for some considera- 
tion paid.^ 

Lord Chancellor. When this case was first argued I was of opinion 
to allow the demurrer, but I have now changed my opinion. 

Here are two causes of demurrer, one assigned originally and one 
now at the bar, that this is not a proper bill as it claims a sole right 
of fishery against five lords of manors, because they ought to be con- 
sidered as distinct trespassers, and that there is no general right that 
can be established against them nor any privity between the plaintiffs 
and them. 

\ In this respect it does differ from cases that have been cited of lords 
land tenants, jMirsons and parishioners, where there is one general right 
land a privity between the parties. But there are cases where bills of 
peace have been brought, though there has been a general right claimed 
/by the plaintiff, and yet no privity between the plaintiffs and defend- 
' ants, nor any general right on the part of the defendants, and where 

1 The argnment for the plaintiff is omitted.— Ed. 
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many more might be concerned than those brought before the court : 
such are bills for duties, as in the case of the City of London v. Per- 
kins, in the House of Lords,^ where the city of London brought only 
a few persons before the court who dealt in those things whereof the 
duty was claimed to establish a right to it, and yet all the king^s sub- 
jects may be concerned in this right ; but because a great number ofi 
actions may be brought the court suffers such bills, though the defendj 
ants might make distinct defences, and though there was no privit^jj 
between them and the city. 

I think, therefore, this bill is proper, and the more so because it 
appears there are no other persons but the defendants who setup any 
claim against the plaintiffs, and it js no objection that they have sepa- 
rat fi^efences ; but the question is, whether the plaintiffs have a gen- 
eral rigiit to^e sole fishery which extends to all the defendants ; for 
notwithstanding the general right is tried and established, the defend- 
ants may take advantage of their several exemptions or distinct rights. 

Another cause of demuiTer is, that the plaintiffs have not established 
their title at law, and have therefore brought their bill improperly to 
be quieted in possession. Kow it is a general rule that a man shall 
not come into a court of equity to establish a legal right unless he has 
tried his title at law if he can ; but this is not so general an objection 
as always to prevail, for there have been variety of cases both ways. 

There are two cases reported together in Prec. in Eq. 630, Bush 
V. Western, and the Duke of Dorset v. Serjeant Girdler ; in the former 
it was held that a man who has been in possession of a water-course 
sixty years may bring a bill to be quieted in his possession although 
he had not established his right at law; in the latter, that a man who 
is in possession of a fishery may bring a bill to examine his witnesses 
in perpetuam rei memariam and establish his right, though he has not 
recovered in affirmance of it at law ; otherwise, if he is interrupted 
and dispossessed, for then he had his remedy at law.' 

1 3 Bro. P. C. (Toml. ed.) 602. 

* Weak V. West Co., 1 Jac. & W. 358, 369 (tembU); Gaines «. Chew, 2 How. 619, 649 
(semble); Central Co. v. Dwyer, 1 Sawj'. 641 (Pac. R. R. grants); Dodge r. Briggs, 27 Fed. R. 
160; H3rman v. Wheeler, 33 Fed. R. 629; De Forest v. Thompson, 40 Fed. R. 375; Osborne 
V. Wisconsin Co., 43 Fed. R. 824; Preteca v. MaxweU Co., 50 Fed. R. 674; Prentice v. 
Duluth Co., 58 Fed. R. 437; Halsey v. Goddard, 86 Fed. R. 25, S9; Caro v. Pensacola Co., 
19 Fla. 766; Wilkins v. Pensacola Co., 36 Fla. 36; Hughes v, Hannah, 39 Fla. 365, 379 
(femble); Graham v. Dahlonega Co., 71 Ga. 296; Smith v. Dobbin?, 87 Ga. 303; Webb v. 
Parks, 110 Ga. 639, 641; Portwood v. Huntress, 113 Ga. 815, 819; Bishop v. Rosenbaum, 
58 Miss. 84; Woods v. Monroe, 17 Mich. 238; Pollock v. Okolona Inst. 61 Miss. 293; Lowen- 
stein V, Abramsohn, 76 Miss. 890; Waddingham «. Robledo, 6 N. Mex. 347, 375 (sembU); 
Meyer v. Phillips, 97 N. Y. 485; Yannv. Gregory, 2 Dev. & B. £q. 31; EUis «. Northern 
Co., 77 Wis. 114 Acoord, ~£d. 
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DILLY V. DOIG. 

Ik Chakgeby^ befobb Lord Loughborough^ C, Noysmb]^ 20, 

1794. 

[9 Vetey, Junior, 486.] 

The plaintiff was proprietor of au improved edition of Entick's 
dictionary ; and had obtained an injunct ion to restrain the defendant 
from selling a spurious edition printed at Edinburgh. 

Mr. Thompson moved upon notice for leave to amend the bill by 

making another bookseller, who had procured several copies of the 

spurious edition from Edinburgh with a view to sale, a party without 

prejudice to the injunction. He said, the b i ll only s o ught to establis h 

one general right ; and cited Mayor of York v. Pilkiugton. 

^ vi . ^^ •''' T)he L6rd"Chancellor. The mode proposed would be more in- 

,/'' ^».-**" convenient than separate bills. J^he right against the differenii-hook- 

.<- sellers is not joint, but perfectly distinct : there is no privity. If the 

V defendant, against whom you had got the injunction, had transferred 

his books to another, I would have followed it. In iJie case cited, the 

bill was to prevent multiplicity of suits : one general right was liable 

to invasion by all the world ; so a bill to establish the custom of a 

mill : they stand upon a distinct ground. I do. not rem ftm her any case 

upon patent rightSj in which a number of people have been b rough t 

before the court as parties, acting all separately upon distinct grounds : 

it haa always been against a particular defendant. Th a case here, not 

long ago, upon Bolton and Watts's patent there were several biUs. 

The motion was refused.^ 



POXWELL v. WEBSTER. 
POXWELL v. Other Defendants. 

In Ghanobry, before Sir B. T. Kindebsley, V.-G., November 

20, 1863. 

[9 Drewry and SmaU, 360.] 

In this case Poxwell was the assignee of a patent granted to Jud- 
kins for sewing and stitching machines, and he had filed 134 bills 
against Webster and other defendants to restrain infringement of his 
patent. 

^ '*It has been decided that an author cannot file a joint bill against several booksellers 
for selling the same sporions edition of his work, as there is no privity between them. 
Bat it has been ruled tfiat a bill may be sustained by the owner of a sole fishery against 
several persons who claimed under distinct rights. The only difference between these 
cases would seem to be that the right of fishery was, necessarily, more limited than that 
of authorship. And how this should cause any difference of principle between the cases 
is not easily perceived.'* Per McLean, J., in Gaines r. Chew, 2 How. 619, 640. The 
same judge in McT^an v, Lafayette Bank, 3 McL. 415, 419, said that Mayor «. Pilkington 
and Dilly v. Doig were irreconcilable cases. — Ed. 
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Four motions were now made by .four groups of defendants, 
amounting in the whole to seventy-seven. The notices of motion dif- 
fered in some slight particulars, but the substance of them all was 
nearly the same, that the suits should be consolidated in this sense, 
viz., that either one suit, to be selected by the plaintiff, should be pro- 
secuted, and proceedings in the others stayed until the determination 
of that one suit, or until the validity of the patent should be estab- 
lished in it ; or that issues in a suit by Foxwell against one or more 
of the defendants should be tried as to the validity of the patent (the 
common case of all the defendants being that the patent was bad, 
though each denied infringement if the patent was good) ; that in the 
mean time the other suits should be stayed, or that in the mean time, 
at leaat, the time for answering should be enlarged till the determinar 
tion of the model suit. All the defendants appearing were willing to 
be bound by the decision in the model suit as to the validity of the 
patent ; but each reserved to himself his defence on the ground of 
non-infringement. ^ 

The Vige-Ghakgellor. There are four motions before me, made 
in this state of things, the plaintiff is or alleges himself to be the pro- 
prietor of a patent for sewing machines. The defendants in the dif- 
ferent suits are 134 in number, and the plaintiff alleges them to have 
separately infringed his patent; and it is apparent that these are 
motions in which a great number of persons are combining together 
to resist the plaintiff's claim. 

Now this is the position of the patentee ; if he were to attempt to 
bring together in any one suit any number, even more than one de- 
fendant, and any one defendant were to object that he ought not to 
be mixed up wi^ the others, the objection would be successful ; for a 
patentee has no right to join aa def endyita. any numt^^r o f persons 
Tntr inging ; not eyen^twp. 

Now here the plaintiff has .filed 134 bills against 134 different per- 
sons who, he alleges, are infringing ; and it is said, how can it be 
necessary to file so many bills ? Why does not the plaintiff proceed 
against some one infringing and see Uie result before filing any more 
bills ? I have no doubt the plaintiff would be very glad if he could 
take that course safely ; for the filing of each bill must be a consider- 
able expense to him. But it is a settled rule of this court that if a 
person wishes to obtain an injunction, he must not sleep upon his 
right, he must come to the court speedily ; and if, in this case, the 
plaintiff had proceeded against one or more of the persons alleged to 
be infringing, and abstained, from filing bills against the others, his 
remedy by injunction, as against them, would have been, prejudiced. 
It would be in vain for him tOisay he was waiting the result of a trial 
against some others. Each one would have a right to say, '' I have 
nothing to do with any other infringer ; you charge me with a wrong ; 
you ought to have come with your charge at once.'' Therefore, 
suming the patent to be valid, the patentee must, in order to preserve 
all his rights, proceed without delay against every separate infringe] 

1 The argiunenU of coimBel are omitted. —Ed. 



60 FOXWELL V. WEBSTEB. 

Then it is argued that the course taken is oppressive; against 
whom is it oppressive ? how is any one defendant oppressed because 
others are also attacked ? If it be meant that there is an association 
of defendants who have made a common fund against the plaintiff, 
and that association will be put in a worse position, that is certainly 
a circumstance that I cannot look at. Well, then, it is further said 
that the course taken is oppressive against the public, if 134 suits are 
to be allowed to go on by the same plaintiff claiming in the same 
right. And I agree that in the abstract the couit would endeavor to 
have the whole consolidated, so as to have but one or two trials ; but 
then it can only do so consistently with what is just to the plaintiff. 
It cannot do so at the expense of his clear rights. 

Now what is asked by the motions in these four cases ? What is 
asked is, in substance, to stop all the suits till one of them is dis- 
posed of, or, in the alternative, to stop them until at least the validity 
of the patent is determined in one suit, or until further order ; and 
that in the mean time the proceedings in the other suits may be stayed, 
or that the time for answering in the other suits may be enlarged ; the 
defendants in the other suits undertaking to be bound so far as con- 
cerns the decision of the validity of the patent ; but not undei-taking 
to be bound as regards the question of infringement. Now let us see 
how far the defendants are entitled to what they ask. 

There are, before me, seventy-seven suits, leaving fifty-seven still 
untouched. It is contended that I ought now to direct an issue, or 
issues, to be tried before me for determining in the first instance the 
validity of the patent. The notice of motion does not, in terms, ask 
that, but I will assume that not to be material. Cases are cited to 
show that if justice requires it the court will direct as a preliminary 
the trial of some question, which, if decided against the plaintiff, 
leaves him no loctis standi for further relief. And no doubt the court 
has, upon motions for an injunction or a receiver, where it has seen 
that it was necessary, directed an issue to try the preliminary ques- 
tion ; and it will do that where there is a single suit But here it is 
contended that, because there is a great number of suits, the defend- 
ants may, on their motion, ask that, until the decision of the pre- 
liminary question, they shall not be troubled with those suits. Now 
I am not going to determine that, under given circumstances, the 
defendants might not be entitled to that. I will assume that such 
circumstances may exist. Biit what is asked here is not merely that : 
it is asked that in the mean time the defendants shall not be obliged 
to answer. Now here there are in each case questions between the 
plaintiff and each defendant ; first, questions going to the validity of 

(the patent, and a question whether each defendant has infringed. It 
is urged that if the patent is bad it is immaterial whether any de- 
fendant has infringed it. The plaintiff says, on the other hand, "I 
do not object to a stay of proceedings at the proper time ; I do not 
want to go on with all the suits at once ; but I want you r answe]^j2fir 
fore anyt^^"g '^^^ ^^ dnnA- mthfir admit infringement or let me kno w 
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_by your n nsw^ys wlmt ynn l^f ive doiie and what you are doings so t][ iat. 
if I succeed in establishing my patent^ I may have at thfi b<*g»^^"g 
such a decree as y ^nr Answprq may oTififla ma fn » The plaintiff has, 
I think, a right to assume that the answers will be such as to entitle 
him to a decree against each defendant. 

It is qtiite true that there may be cases upon exceptions, where the 
court will say, if the defendant has answered as to that which is ma- 
terial as the foundation of the suit, he shall not be obliged to go into 
details. But here^ what is asked is not to put in even that species of 
limited answer, but not to put in any answer at all, sui&cient or in- 
sufficient, and certainly that could not be allowed if it were the case 
of a single suit. But then it is said that because there are 134 suits 
it is different. How is it different ? Has not the plaintiff, as against 
each defendant, a right to know what are the machines he uses ; what 
is their structure, etc.? Ko one defendant is required to put in 134 
answers, or to answer as to anything except what he separately has 
done. j[)he fact that there are 134 suits does n ot affect the duty of 
each defendant to answerjbhe^interrogatories addres sed to him, and 
wnich will or may give"the plai ntiff t he benefit c)f .a^d.ecj:fte. Then as 

"lo tTieTaclibiriTiat hasbeeri" CriedT; Twill assume that there has been 
no decision in favor of the plaintiff. I will assume that he will get 
no equitable relief till he has established his legal right ; on that as- 
sumption, the conclusion to which I come is this : That according 
to the abstract proposition, that the court will, where there is the case 
of a sinprle individual taking proceedings at law or in equity against 
a great number of persons infringing the same right, do all it can in 
the way of consoliaation, to avoid m ultiplinit y of aipts^ it will do so 
only so far as is consistent with justice to both partips . 

The 9D]ect Qt inese motions is, to do that which may be in the ab- 
stract reasonable, but which is to deprive the plaintiff of his right to 
discovery. The mistake made in these motions is, that this is not 
the state of the cause for them. The defendants have come too soon. 
I must dismiss the motions, but in dismissing them I mean the order 
to be without prejudice to any application after answer, with a view 
to regulate the course of these numerous proceedings. 
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SMITH V. BIVENS aitd Othebs. 

Circuit Court United States, District of South Carolina, 

May 19, 1893. 

[56 Federal BeporUr, 869.] 

SmoNTON, District Judge.^ The complaiuant is the owner of about 
8000 acres of laud, in one body, in Colleton County, in this State. The 
land is valuable for grazing purposes, and beyond this has little value. 
Complainant has been using it for such purposes, and has been in the 
enjoyment of an income therefrom, derived from a per capita royalty 
paid by owners of cattle placed in this pasture. When he purchased 
this property the law of South Carolina required all owners of cattle 
and stock to keep them fenced in, and, in case they jstrayed on the 
lands of others, gave to the owners of such lands the right of dis- 
training and impounding them. Ko proprietor was required to fence 
his lands used for any purpose but pasture, and the provisions of the 
law protected him from trespass. In December. 1891. the gener^ 
assembly of South Carolina passed an act to exempt certain territory 
in Colleton County from the operation of this law. Under the pro- 
visions of the act some 32,000 acres, in which territory was embraced 
this land of complainant, were exempted from the provisions of the 
general law. The complainant was thus compelled either to build a 
substantial fence around his whole tract, of a character to keep out 
cattle, hogs, and other stock, or his lands could be grazed upon by the 
cattle and stock of any person who chose to turn them out. The 
defendants are cattle and stock owners, neighbors of the lands of com- 
plainant, and anterior to the passage of the act in question had used 
the privilege of grazing on the lands of the complainant, and had 
paid the per capita royalty charged therefor. They were notified dur- 
ing the year 1891 of the intention of the complainant to increase the 
royalty per head, and one and all declined to pay it, or to contract 
on those terms. Nevertheless, since the passage of the act, their stock 
and cattle have been at large, and have constantly traversed upon this 
land of the complainant. This, perhaps, could not be prevented in 
any other way than that provided in the general law ; that is, by 
fencing in the stock and cattle, and not permitting them to run at 
large. 

The bill is filed to protect the complainant in the com plftip p/^ggfto- 
sion and use of his dWn land . It charges that the defendants were 
Isfrgely instrumental in procuring the passage of the act of the legis- 
lature above referred to, and that they are protected under the color 
of that act ; that he has no remedy at law to meet his case ; and 
that an attempt to seek such a remedy would involve him in a multi- 
plicity of suits. He charges that the said act violates the provisions 

1 Only a portion of the opinion of the court is given. — £d. 
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of the Constitution of the United States, and is null and void. The 
prayer is for an injunction. The answer denies the principal allega- 
tions of the billy admits the passage of the act of the general assembly 
referred to in the bill, and maintains that it is not in conflict with the 
Constitution of the United States. Especially, it challenges the juris- 
diction of the court, as well its jurisdiction as a court of the United 
States as its jurisdiction as a court of equity. These questions must 
be first disposed of. 

It is a delicate thing to declare a state statute unconstitutional. 
But the supreme court of South Carolina, in Fort v, Goodwin,^ and 
in Utsey v. Hiott,' have declared similar acts invalid, upon the prin- 
ciples above stated, and in Sanders v, Venning,* confirm these cases. 

This case presents a federal question, and is within the jurisdiction 
of this court. With regard to the general equity jurisdiction, there 
can be less question. By the operation of the act the complainant is 
exposed constantly to trespasses upon his land, and to the use and 
destruction of his property. Were he limitft^ to relief at law he 
would be involved c onstantl y in a multiplicity of suits, and harassed 
by endless and unsatisfactory litigation. As long as the act remains 
of force this cannot be prevented. _The owners of cattle are not re- 
quired-JbP fence thepi in^ and in despite of the efforts of complainant, 
and we may say even against the wishes of the cattle owners, these 
trespasses will go on. 

"^ Ko damages will be awarded. Let the injunction issue in accord- 
' ance with the prayer of the bill.* 

1 36 S. Ca. 453. s 80 S. Ca. 367. * 38 S. Ca. 602. 

* If the combined reanlt of the independent actron of gevgral defendants ia a nniaampft or— 
other tort such as to jinstify an injanction at the sait of the plaintiff against any pnA nS ^ 

tkegi an injunction may be obtained against them all by joining them as defendants in a CK^JuJiy^^^*^^ "^ 
single sn it. inorpe r. Isromntt, g Oh. feo (disturbance of right of way), appi^f&d ifa BlAir c>_i>i-»-^ -^ 
V. Liealcin, 57 L. T. Rep. 522 (injunction sought and granted against one only); Delaware ^ 

Co. r. Frank, 110 U. S.689 (to prevent ticket scalping); Woodruff r. North Co., 8 Sawy. ^^)— **A ^^^ 
628 (pollution of stream); Hillman v. Newington, 67 Cal. 66 (diversion of water); People v. _ ^ ^^ 
Gold Co., 66 Cal. 138, 149 {temhle — obstruction of navigation); Miller r. Highland Co., 87 ^^^"^*^ ^ 
Cal. 430 {$emble — floating of debris upon plaintifTs land) ; Lockwood Co. v. Lawrence, 77 
Me. 297 (pollution of stream); Blaisdell v. Stephens, 14 Nev. 17 (flooding land); Wadding- 
ham V. Robledo, 6 N. Mex. 347 (pollution of stream); Chipman v. Palmer, 77 N. T. 61, 56 
(umMe); Draper «. Brown, (Wis. 1902) 91 N. W. 1001 (diminution of flow of water); Duke if 
9. Coman (Coart of Sess. Dec. 21, 1866, 5 Macph. 214, Mmi/e — pollution of stream). 

But the several defendants cannot be ioined, even in equity, for the purpose of recover- 
ing compensation for the tort . Woodruff r. North Co., 8 »awy. 628, 635; Miller v. High- 
land 116., W Ual. 4110; Lockwood v. Lawrence, 77 Me. 297 (tembU); Blaisdell v. Stephensy 
14Nev. 17.— Ed. 
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JOHN B. SMITH and Others v. AMOZ SMITH and Others. 

Supreme Judicial Court, Massachusetts, November 27, 1888. 

f 

[148 MattackfuetU Retorts, 1.] 

Knowlton, J.^ The plaintiffs concede that the facts of this case 
fail utterly to support the bill for the principal purpose for which it 
was brought. 

John B. Smith, the original plaintifp, alleged, in substance, that he 
was one of the littoral proprietors upon Great Pond, in Edgartown, and 
one of numerous joint lessees of fishing rights in that pond and in 
Job's Neck Pond ; that the original defendants, Amoz Smith, David 
Fisher, and Greorge Huxford, were acting as commissioners, appointed 
in 1882 under a statute to superintend and regulate the flowing and 
the draining of the lowlands and meadows around said ponds ; that 
an opening should be made to connect Great Pond with the ocean, 
and to lower the water in it to a level with the waters of the ocean, 
both on account of the lands around it, and for the better cultivation 
of fish in it ; that the defendants refused to make such an opening, 
and were proposing and intending to open a passage through the 
beach between the waters of Job's Neck Pond and the waters of the 
ocean ; and that neither of the ponds had any natural outlet, but that 
there was a strait connecting the two, through which, if one was 
lowered by cutting a passage from it to the ocean, the waters of the 
other would flow out, lowering that also, but not nearly so much as if 
f an opening from that had been cut directly to the ocean. 

^ He also alleged that, if an opening was made through the beach 

from Job's Neck Pond to the ocean, the food fish necessary for the 
sustenance of the perch artificially cultivated in the ponds would not 
pass through the opening to Job's Neck Pond and thence through the 
strait to Great Pond, and that, if the opening was made from Job's 
Neck Pond, the waters of Great Pond would be so far drawn down 
through it as to make it impossible to constmct and maintain a proper 
opening from Great Pond directly to the ocean, inasmuch as the 
whole head of water in Great Pond was needed to aid with its force 
in making the opening. The first prayer of the bill was that t he de- 
fendants should be enjoined from, keeping jip.th£Liifiad. .of wate r in 
Great Pond, and the second was that they should be enjoined from 
opening the beach between Job's Neck Pond and the ocean. 

A preliminary injunction was issued, which was subsequently mod- 
ified so as not to affect the rightful authority of the commissioners, if 
any, under the statutes. 

The manifest purpose of the bill was to compel the original defend- 
ants to lower the waters of the ponds by opening the beach from 
Great Pond to the ocean, and not by opening it from Job's Neck Pond 

1 Only the opinion of the court is given. — Ed. 
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to the ocean. It is obvious that this court has no jurisdiction to com- 
pel the original defendants to open a channel from Great Pond to the 
ocean, and the plaintiff Smith cannot obtain through this proceeding 
the benefit to his property on Great Pond which he hoped for. J3e 
now asks us to retain the bi ll fny th a pnrposft of enjoining the defend- 
ants from opening the beach between th e ocean and Job's Neck Pon d. 
The bill was amended by joining as parties the other lessees of the 
fishing interests in the two ponds, twenty-four in number^ nineteen of 
whomwere joined as defendants, jind five (who were littoral owners 
onHGTreat Pond) were joined as plaintiffs. Amoz Smith and David 
Fisher, two of theofiglnal defendants, were also lessees. . . .* 

The only remaining question is whether this is a proper case for 
the exercise of equitable jurisdiction. The purpose for which juris- 
diction in equity to enjoin a nuisance is commonly entertained is 
to prevent an injury for which there is no adequate remedy at law. 
Equity will not assume jurisdiction merely to determine a question 
of legal right. To justify the interposition of the court, there must 
be occasion for the peculiar relief which an injunction gives, or there 
must be some other ground for the exercise of equitable jurisdiction. 
Under our statute, it is unnecessary, where the legal right is not/N 
clear, to require the plaintiff to first establish it at law, if in otheij I 
respects he shows a case for proceedings in equity. \ 

It is held that the remedy at law is not adequate and complete, and 
that there is consequently jurisdiction in equity to enjoin a nuisance 
where it is an erection or change of a permanent character, or any- 
thing that will work an irreparable injury, as in Cadigan v. Brown,* 
in Creely v. Bay State Brick Co.,* and in Nash v. New England Ins. 
Co. ; * or where it will cause an injury which is continuous in its char- 
acter, from which damages will constantly be accruing, as by the di- 
version or continuous corruption of water ; or where a covenant is 
sought to be enforced under which a plaintifPs right is merely 
equitable and not enforceable in his own name by a suit at law, as in 
Whitney v. Union Railway,* and in Parker v. Nightingale ; • or where 
plaintiffs have rights in common, or, as against the defendant, all 
have the same rights, which can best be determined and regulated in 
a single suit in equity, as in Ballon v. Hopkinton,' and in Bardwell v. 
Ames.' See also Sheffield Waterworks v, Yeomans, Powell v, Powis,' 
McRoberts v. Washburne.^^ 

It is not found in the report o f the case at bar that the ac t whic h 
the plaintiffs see kto enjoin .would cause them any actual damage. 
The report goes no further than to say that the fisheries TiPbotF 
ponds, and the lands around the ponds, " are affected more or less by 
the overflowing and the draining of the water." No facts are found 

1 The court decided that the commimioneiv, at the time of bill filed, had no right to cat 
a channel to the ocean from either pond. — Ed. 
s 120 Mass. 496. « 103 Mass. 504. « 127 Mass. 91. 

• 11 Gray, 359. e 6 Allen, 341. 7 4 Qrav, 324. 

• 22 Pick. 833. » 1 T. & J. 169. ^ 10 Minn. 23. 
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from whicli we can infer that that effect is detrimental to the plains 
tiffs. Indeed, the report indicates that the opening of Job's Neck 
Pond would benefit the plaintiffs^ lands on Great Pond, and that theix 
complaint is that the property would not receive so much benefit from 
it as it would from the opening of Great Pond. But the act would 
be ui iaut horized ap H illftgal, and wonlH p.hange the c(?nditiftn ^^ *^^^^^^ 
p ropertY - The principal, if not the only, ground upon which th e | 
court can properly take jurisdiction in this case is that there ar e 
many parties plaintiff, all of whom, as land owners on Great Pond, 
have the same rignts^ which can be settled in one action in <^qiiiiyy ao 
as to avoid a multiplicity of a^ita at law. Upon that ground it seems 
to be our duty to determine the rights of the parties in this form of 
proceeding.* 

We are of opinion that the action of the original defendants in 
opening Job's Keck Pond, since the modification of the temporary in^ 
junction, originally granted, does not, under the facts of this case, 
preclude us from enjoining them from opening it again. For while 

1 Several plaintiffs, by uniting, obtained an injanction againat the commission of a 
threatened tort, althougn no equitabJe reilet woam nave been granted to any one of them 
■uiny alon e, in San L.ung v, Jackson. 85 Fed. R. S02 (to prevent aestruciion oi lea bv coU 
lector of port). 

If the act of the defendant is a common injury t^ n nnmhgr of pe rsons and of snca a 
nature as to wm-mnt {|n injunction against its continuance at the suit of an3' one of the 
persons injured, thev niav unite as plain tiffs in a sjnfl" ''"' *"*' *" ^»i"ni»^i/i» i ivorpftni 
Co. ». Olunie, 88 Fed. R. 160 (to prevent revocation of license to carry on insurance busi- 
ness); Barhani v. Ho8tctter,67 Cal. 272 (wm6/e — diversion of stream); Churchill r. Laner, 
84 Cal. 233 (diversion of stream); Foreman ». Boyle, 88 Cal. 290 (wmWe — diversion of 
stream); Geurkink v. Pctaluma, 112 Cal. 306 (wmW< — diversion of stream); Sullivan v. 
Phillips, 110 Ind. 820 (construction of drain); First Bank v. Sarlls, 129 Ind. 201 (erection of 
building); Bushnell v. Robeson, 62 Iowa, 640 (slaughter house); Warren v. Westbrook Co., 
88 Me. 58 (diversion of stream); Ballon v. Hopkinton, 4 Gray, 324 (letting water out of 
reser^-oir); Parker v. Nightingale, 6 All. 841 (breach of restrictive covenant); Cadigan v. 
Brown, 120 Mass. 498 (disturbance of a way); Middleton ». Flat Co., 27 Mich. 688 (injury 
to mill power); Robinson v. Baugh, 31 Mich. 290 (noisy trade); Turner v. Hart, 71 Mich. 128 
(flooding lands); Demarest r. Hardham, 34 N. J. Eq. 469, 471 (causing vibration of houses); 
Rowbolham v. Jones, 47 N. J.J {ua37, 48^N. J. Eq. 311 (indecent exposure of hospital pa- 
tients); Murray v. Hay, 1 Barb. Ch. 69 (noxious trade); Reid v. Gifford, Hopk. Ch. 416 
(diversion of stream);* Peck p. Elder, 3 Sandf. S. C. 126, 129 (noxious trade); Blunt ©. 
Hay, 4 Sandf. Ch. 362 (noxious trade); Brady «. Weeks, 3 Barb. 157 (slaughter house); 
Emery v. Erskine, 66 Barb. 9 (diminution of flow of water); Foot v, Bronson, 4 Lans. 47 
(flooding land?); Watertown v, Cowen, 4 Paige, 610 (breach of restrictive covenants); 
Strobel p. Kerr Co., 164 N. Y. 303, 166 N. Y. 617 (diminution of flow of water); Bradley v. 
Bradley, 165 N. Y. 183 (fraud); Whipple v. Guile, 22 R. I. 676 (noisy trade) ; Jung v. Nerez, 
71 Tex*. 396 (grave vard); Snyder v. Cabell, 29 W. Va. 48 (noisy trade); Pettibone p. Hamil- 
ton, 40 Wis. 402 fobstruction of highway); Grand Co. p. Bensley, 75 Wis. 399 (diversion of 
stream); Younkin v. Milwaukee Co., 112 Wis. 16 (taking street for railroad). 

But see contra Hudson p. Maddison, 12 Sim. 416 (noise of steam engine); Appleton v. 
Chapel Co., 45 L. J. Ch. 276 (sembU)] Fogg v. Nevada Co., 20 Nev. 429 (wm«« — operation 
of railroad) ; Hinchman p. Patterson, 17 N. J. Eq. 76 (railroad in highway). 

But the sufferers bv the common iniiiYy fAnnnt nnj^f f« n1«nriff« if. i^ a<^dition to an in- 
junction, thev seek compensation. Jones p. Del Rio, T. & R. 297; Appleton «. Chappel 
To., 46 L. J. Ch. 276 (tembU); Barham p. Hostetter, 67 Cal. 272; Foreman p. Boyle, 88 Cal. 
290; Geurkink p. Petaluma, 112 Cal. 806; Turner p. Hart, 71 Mich. 128, 138 (temble); Mar- 
selis p. Morris Co., 1 N. J. Eq. 31; Murrav p. Hay, 1 Barb. Ch. 69; Foot p. Bronson, 4 Lans. 
47, 53; Bradv p. Weeks, 3 Barb. 167; Snyder p. Cabell, 29 W. Va. 48, 68; Grand Co. p. 
Benslej', 76 Wis. 899 {temble); Younkin p. Milwaukee Co., 112 Wis. 15. 

Bat see eoii/ra, Duke p. Cowan (Court of Session, Dec. 21, 1866) 5 Macph.214. —Ed. 
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the language of the bill, strictly construed, seems to relate to the 
single act which cannot now be enjoined because it has been done, 
the answer and the facts disclosed indicate that, if not enjoined, the 
commissioners may continue hereafter to exercise their supposed 
right, as they have done heretofore. They must, theref ore, hH pftrpftt - 
ually enjoine^ from mnlringr an nppn^ n^ and connecting the waters oi 
JoVs Neck Pond with the waters of the ocean j but the plainti ffs willi 
take no costs. Decree accordingly. 



SHEFFIELD WATERWORKS v, YEOMANS. 
Ik Chancery, before Lord Chelmsford, C, November 9, 1866. 

[Iaiw RtporU, 9 Chancery AjapeaUf 8.] 

The bill in this case was filed against John Yeomans and five 
defendants on behalf of themselves and all other the persons named 
in any of certain pretended certificates, and stated that in March, 
1864, a reservoir belonging to the Company of Proprietors of the 
Sheffield Waterworks, the plaintiffs in this case, burst, and occasioned 
an inundation, whereby many persons lost their lives, and the property 
of very numerous persons was damaged. That, by the Sheffield Water- 
works Act, 1864, commissioners were appointed who were to inquire 
into the damages occasioned by the inundation, and any person 
claiming damages under the act was directed to lodge a statement 
of his claim at the office of the commissioners. Where on any claim 
damages were assented to by the company, or assessed by the com- 
missioners, the costs of the claimants were to be borne and paid by 
the company, and the commissioners were to certify accordingly. All 
such costs were to be payable by the company at the expiration of six 
months after the making of the commissioners' general certificate, but 
were, in case of difference, to be taxed and settled on production of a 
certificate of the commissioners by a master of a superior court of 
law at Westminster. If any costs payable under the act were not paid 
within twenty-eight days after demand in writing, the certificate of 
the commissioners respecting such costs should have the effect, as 
gainst the company, of a judgment recovered for the amount of such 
costs. That the claimants for compensation under the act were 7315 
in number, and many of them were poor and ignorant, and employed 
improper persons to represent them ; and the commissioners, there- 
fore, made a regulation that no certificate should be issued except to 
the claimant in person. That there was a difference of opinion be- \ 
tween the commissioners as to whether the powers of the commission- V 
ers had not expired, and 1500 certificates, which the plaintiffs alleged 
to be invalid, were delivered by some of the commissioners to the 
defendant John Yeomans, the town clerk of Sheffield. That unless 
the court interfered, the defendant John Yeomans, and other persons 
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by his permission, would produce these invalid certificates and have 
them taxed, whereupou judgment would be issued, and such proceed- 
ings would seriously prejudice the plaintiffs, by compelling them to 
defend themselves on very numerous improper taxations, occasioning 
them very large costs and expenses. That the question whether these 
certificates were valid or invalid was the same as to all of them, and 
that the persons named therein were too numerous to be made defend- 
ants, but were properly represented by five of them, who were named 
as defendants. 

And the bill prayed that the defendant John Yeomans might be 
restrained from delivering these certificates except as the court should 
direct, and that the defendants and all other persons named in any of 
these certificates might be restrained from having them taxed, or pro- 
curing any taxation or judgment against the plaintiffs, and that all 
these certificates might be delivered up to be cancelled, and, if neces- 
sary, that it might be declared that the same were invalid. 

To this bill the defendants, except Yeomans, demurred, and the 
vice-chancellor Kixdersley overruled the demurrer. 

The five demurring defendants appealed.^ 

Lord Chelmsford, L. C. The vice-chancellor appears to have 
decided this case against the defendants on two grounds : First, that 
the bill was a bill of peace, and therefore proper in its form and char- 
acter. Secondly, that the point raised by the demurrer depended 
upon questions of fact which had to be proved, and that ought therefore 
to be reserved for the hearing. His Honor accordingly overruled the 
demurrer, reserving to the defendants the benefit of it at the hearing, 
and reserving till the hearing the costs of the demurrer. 

Perhaps, strictly speaking, this is not a bill of peace, as the rights 
of the claimants under the alleged certificates are not identical ; but 
it appears to me to be within the principle of bills of this description. 
The rights of the num erous claimants for costs all depend__up on the 
same question — the validity of certificates sealed, under the circum- 
stances staled in theHbill. Each of the 1600 persons, if he obtained 
the certificate from Mr. Yeomans, might produce it to a master of one 
of the superior courts of common law, and obtain as a matter of course 
a taxation of the costs. He might then enter up judgment and sue 
out execution, and no application could be made in any of the common 
law courts to stop the proceedings, although it may turn out in the 
result of this suit that the certificates are wholly invalid. It is true 
that, if the certificates have no validity, a motion might be made in 
the court where judgment was entered up, and from which the exe- 
cution issued, to set aside that execution, but not until considerable 
expense had been incurred, and possibly after the same course of pro- 
ceeding to judgment and execution had been taken by many of the 
claimants. It seems to mej» be a very_fit ^^^j^^^J 3:V3^9ij9 ^^- l<*«^tj 
to a bill of peace^for acourt of equity to interpose and p revent t he 
unnecessary e'ip^nse and "Utigation which would, he thus occf^ione dy 

1 The argamenU and the judgment of Kikdbrslbt, Y. C, are omitted. — Ed. 



CHAP. VI.] DODD AND OTHERS V. CITY OF HARTFORD. 69 

and to decide once for all th e validii^y or inva lidity of the certificates 
upo n which the claims of all the part i es depe nd.^ 

The remaining question is, whether the question ought to be de- 
cided upon demurrer. It was pressed very strongly upon me that this 
was always considered to be a matter entirely for the discretion of the 
judge, and that no case could be produced in which, when it had been 
determined in the court below that the question ought not to be dis- 
posed of upon demurrer, the appeal court had overruled that decision. 
Whether any such case can be found or not (and none has been pro- 
duced), it seems to me that where a judge of great experience and 
judgment has arrived at the conclusion that a case ought not to be 
decided upon demurrer, whether on account of its importance, or by 
reason of facts and circumstances which he considered necessary to 
be found in order satisfactorily to decide the question raised by the 
bill, it would not be a proper exercise of the authority of an appellate 
court to overrule this decision, unless it was satisfied that the whole 
case was open upon the demurrer. I agree, however, with the vice- 
chancellor that the question of the validity of the certificates for 
costs is not capable of a satisfactory determination without the proof 
of facts which are not admitted by the demurrer, and I must decline 
to anticipate such proof by deciding the case upon the pleadings as 
they stand ; therefore, the vice-chancellor^s order appealed from must 
be affirmed, and the appeal dismissed with costs. 



DODD AND Others v. CITY OF HARTFOED. 
Supreme Court op Errors, Connecticut, September Term, 1856. 

[25 Connecticut Beports, 232.] 

Seymour, J.' This is an application to the superior court as a court 
of chancery to restrain the defendants from enforcing the collection 
of certain assessments for the expenses of a sewer. 

The petitioners complain that these assessments and the warrants 
issued for their collection are illegal and void, and that the petitioners 
and other persons, to the number of three hundred and upwards, will 
be compelled to commence separate suits for the damages they will 
suffer if the warrants are executed, and that thus the peace of the 
community will be disturbed and expense and vexation will ensue 
unless an injunction be granted to restrain the city from collecting 
the assessments. 

The defendants demur to the petition, and the questions arising 
upon the demurrer are reserved for the advice of this court. 

1 Brown v. Trouffdale, 138 U. S. 389 (temble); Ix)ai9vi]Ie Co. v. Ohio Co., 57 Fed. R. 42 
(affirmed 174 U. S. 552); Blai»dell r. Bohr, 68 6a. 56; Farmington Corp. v. Bank, 85 Me. 46, 
52; New Haven Co. v. Schuyler. HN. Y. 5 92; Kellogg ©. Siple, 11 N. Y. Ap. Div. 468 Accord, 

Lapeer Co. v. Hart, Harr. MicliTTST^Toungblood v. Sexton, 32 Mich. 406, 411 (semMe) 
Contra, — Ed. 

> Only the opinion of the court is given. — £i>« 
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We are of ^pininn fhaf fliA Annrf. hi^ p^ jiirrQ/^iPfmn to llltergOSe b 

way of injunction as prayed for. No property, right, or franchise 
neld by the petitioners in common is claimed to be affected by the 
proceedings of the city. The assessments are against the petitioners 
severally, not against them jointly. If the warrants are collected, and 
any of these parties have occasion to bring suits at law, their suits 
must be several and separate; they certainly cannot join in an action 
at law again st the city or against the collector. 

In respect to eacff of these petitioners taking his case separately, it 
is difficult to see why he has not adequate remedy at law. There 
is no averment that the real estate of any of the parties has been or 
can be levied upon. The wa rrant aujihorizes the taking of person al 
estate only. No irreparable injury can arise~?rom the levy. If the 
^oceedings of the common council are irregular and void, as the 
petitioners claim they are, an action at law will lie to recover all 
the damages which shall be sustained by the levy, and the question of 
the legality of the assessment will then be tried in its appropriate 
forum, a court of law. 

The claim most pressed by the petitioners, is that the court ought 

to entertain jurisdiction in order to prevent a multiplicity of suits. 

But no one of these petitioners has any interest in the suit which 

another of them may be called upon to institute. They cannot indi- 

vidually complain that others are compelled to sue, for tihfy y^^vp^ "f> 

share In the expense or vexation of each other's suits. 

\ The multiplicity of suits which the petition seeks to avoid does not 

affect injuriously any one of the petitioners. No one of them has 

occasion to expect any such multiplicity affecting himself. One suit 

is all that any one of them has to fear, and the object of this bill 

would seem to be to relieve these parties severally from that one suit, 

and to consolidate the apprehended litigation. In other words, to 

enforce a consolidation rule, by means of the extraordinary powers of 

a court of chancery. If the assessment were against one person only, 

it is not claimed that he could transfer from a court of law to a court 

of equity the question of his liability. But how is the condition-ol 

any one of these petitioners the worse because others are assessedjpr 

the same improvement ? It w ou [d un doubtedl y be conven ient to try 

the questions relating to these warrants in one comprehensjve^law 

suit. But it does not seem to the court that t he case presented by the 

bill is one of such irreparable injury: o r of fna/lftgnat^ rpli^f ^^ 1^;^^ 

t o warrant us in taking it away from the legal tribunal s. 

I " There are also reasons of policy, founded on the necessity of speedy 

Collection of taxes, which ought to prevent a court of chancery from 

/suspending these proceedings, except upon the clearest grounds. We 

/therefore advise l^e superior court that the demurrer is well taken, 

and that the petition be dismissed. 

In this opinion Sakford, J., oonciurred. 

BiU to be dismissed, 

1 Cutting «. Gilbert, 5 Blatchf . 869 (approved dbittr in Scott v, Donald, 165 U. S. 115, 
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W. H. McTWIGGAN and Others v. G. F. HUNTER, Collector 
Supreme Court, Ehode Island, January 24, 1895. 

[18 Rhode Island RtpwrU, 776.] 

Bill in equity to enjoin the collection of a town tax. On de* 
murrer. 

The complainants as taxpayers of the town of East Proyidence sue 
in behalf of themselves and all others who have a common interest in 
the subject-matter and event of the suit. 

Matteson, C. J.* This is a bill to enjoin the collection of a tax. It 
alleges that in the assessment the assessors intentionally omitted from 
the list of ratable property in the town, assessed by them, the pro- 
perty of the Grosvenordale Company, that corporation at the time of 
the assessment and prior thereto owning valuable property in the town 
subject to and liable to taxation ; and that the assessors, though well 
knowing these facts, wilfully and intentionally neglected to assess the 
property, and wilfully, intentionally, and illegally exempted the cor- 
poration from the t£uc and assessment. Taking this allegation to be 
true, as on demurrer we must, we are of the opinion that the assess- 
ment was clearly illegal ; for. as argued by the complainants, if the 
assessors may omit from the assessment and thereby exempt the pro- 
perty of one individual or corporation from the tax, they may another, 
and so on until half of the ratable property in the town is exempted 
from taxation, and may thereby subject the other half to the whole 
burden of taxation for the public needs. This woidd clearly be con- 
trary to the constitutional provision that the public burdens ought to 
be fairly distributed. Constitution of E. I. Art. I. § 2. 

The p oint is taj ^n ^b^'t *^hf demurrer should be sustained because 
the complainant have an adequate remedy at law. While it is true 
that equity will not enjoin the collection of a tax at the suit of an in- 
dividual taxpayer on the ground of illegality when the illegality affects 

116); People's Bank v. Marye, 107 Fed. R. 570, 577 (tenibU)) Sheldon v. School District, 25 
Conn. 224, 228; Murphy v. Wilminf^on, 6 Houst. 108; Harkness v. Board, 1 McArth. 121; 
Wilkerson «. Walters, 1 Idaho, 564; Youngblood 9. Sexton, ^82 Mich. 406; Howell v. 
Buffalo, 2 Abb. Ap. 412, 416; Bouton r. Brooklyn, 15 Barb. 375; Thurston v. Elmira, 
10 Abb. Pr. N. 8. 119; Kewcomb v. Horton, 18 Wis. 566; Barnes v. Beloit, 19 Wis. 93 
Accord, 

If, however, a single plaintiff would be entitled to an injunction against the collection of 
a tax, because it creates, or threatens to create, a cloud upon his title, he may join as co- 
plaintiffs others similarly entitled. Crews v. Burcham, 1 Black, 852; Scofield «. Lansing 
17 Mich. 437; Thomas v. Auditor-General, 120 Mich. 585. 

On the same principle in the exceptional jurisdictions in which a single plaintiff may 
obtain an injunction against the collection of a tax on the mere ground that it is illegal, he 
may file a bill for himself and others similarly situated. Vanover o. Davis, 27 Ga. 354; 
Bobbins v. Land Co., 34 Ind. 461; Brandriff «. Harrison Co., 50 Iowa, 164; Montis v. Mc- 
Quiaton, 107 Iowa, 651. 

But see Contra Barnes «. Beloit, 18 Wis. 93; Howland t. County Board, 19 Wis. 247,* 
Gilkey v. Merrill, 67 Wis. 459. — Ed. 

1 A portion of the opinion is omitted. — £d. 
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him alone, but will leave him to his remedy at law,* Greene v, Mum- 

1 Tax upon ptrtonalty, — If a tax is to be realized out of personal property its illegality 
alone will not vrarrant an injunction against its collection at the suit of a single plaintiff. 
Dows 0. Chicago, 11 Wall. 108; State Tax Cases, 92 U. S. 575, 612; Shelton «. Piatt, 139 
U. S. 591; Pittsburgh Ry. r. Board, 172 U. S. 32; Arkansas Ass^n v. Madden, 175 U. S. 
269; Pacific Co. V. Seibert, 44 Fed. R. 310; Linehan Co. v. Pendergrass, 70 Fed. R. 1; 
Douglas Co. V. Stone, 110 Fed. R. 812; Oliver r. Memphis Co., 80 Ark. 128, 131; Ritter r. 
Patch, 12 Cal. 298; Savings Soc'y v. Austin, 46 Cal. 415; Dodd v, Hartford, 25 Conn. 232, 
tupra 69; Carlton v. Newman, 77 Me. 408, 410; Loud v. Charlestown, 99 Mass. 208; Macey 
V. Nantucket, 121 Ma^s. 351; Kelley v. Barton, 174 Mass. 396; Henry o. Gregory, 29 Mich. 
68; Yuungblood v. Sexton, 32 Mich. 406; Clarke v. Cans, 21 Minn. 387; Bradish r. Lucken, 
88 Minn. 186; Laird r. Pine Co., 72 Minn. 409; McDonald v. Murphree, 45 Miss. 705; Deanc 
r. Todd, 22 Mo. 90; Sayre r. Tompkins, 23 Mo. 443; State v. Parkville Co., 32 Mo. 496; 
First Bank v. Meredith, 44 Mo. 500; Barrow v. Davis, 46 Mo. 395; McPike r. Pew, 48 Mo. 
525; State v. Wood, 155 Mo. 425, 446 (but see Valle v. Ziegler, 84 Mo. 214; Nolle v. Mor- 
gan, 82 Mo. Ap 112); Conley r. Chedic, 6 Nev. 222; Wells r. Dayton, 11 Nev. 161; Rock- 
ingham Bank r. Portsmouth, 52 N. H. 17; Susquehanna Bank v. Board, 25 N. T. 312; 
Balogh V. Lyman, 6 N. Y. Ap. Div. 271; Schaffner v. Young, 10 N. Dak. 245; Minneapolis 
Co. V, Dickey Co., (N. Dak. 1902) 90 N. W. R. 260; McCoy ». Corp., 8 Oh. 370; Oreg. Co. 
V.Jackson, 38 Oreg. 589, 599 {s€mble)\ Greene v. Mamford, 5 R. L 472; Blue Jacket Co. v. 
Scherr, 50 W. Va. 533, 538 {un\ble)\ Van Colt r. Board, 18 Wis. 247. 

To obtain equitable relief against the collection of a tax affecting personalty, the plaintiff 
must show special circumstances as in any other case of threatened trespass upon such pro- 
perty. Injunctions were granted in the following cases: — • 
Irreparable damage: Oi^bom r. U. S. Bank, 9 Wheat. 738 (to prevent destruction of 
franchise of corporation); Allen r. Baltimore Co., 114 U. S. 311 (similar to preceding 
case); Union Co. r. McShane, 3 Dill.303, 312 (serious interruption of business); Oliver 
r. Memphis Co., 30 Ark. 128 (serious interruption of business); Gonzales v. Sullivan, 
16 Fla. 791 (serious interruption of business); Lenawee Bank v. Adrian, 66 Mich. 273, 
276 (serious interruption of business); Detroit «. Wayne, 127 Mich. 604 (like preceding 
case); Mobile Co. «. Moseley, 52 Miss. 127 (like preceding case). 
Avoidance of a multiplicity of suits by stockholders against a corporation, if the latter 
is forced to pay the tax: Cummings r. Nat. Bank, 101 U. S. 153; Hill v. Exchange 
Bank, 105 U. S. 319; Whitney Bank v. Parker, 41 Fed. R. 402; Knopf v. First Bank, 
173 111.331. 
Avoidance of repeated actions against the plaintiff, who has alread}' established the in- 
validity of the tax in an action at law: Ky. Bank v. Stonej 88 Fed. R 383, 392; Union 
Bank v, Memphis, 111 Fed. R. 561 ; or is subjected to a tax under the same law in several 
counties: Union Co. r. McShane, 3 Dill. 3a3; Taylor v. Louisville Co., 88 Fed. R. 350; 
Phila. Co. 9. Neary, 5 Del. Ch. 600; Mobile Co. r. Moseley, 52 Miss. 127, 187; or has 
paid his tax in full in one county and is threatened with an action for the same tax in 
another county; Jackson r. N. Y., 70 N. Y. Sup. 877. 
Inadequacy or absence of remedy at law to recover money paid: First Bank v. Douglas 
Co., 3 dIiI. 298 (no action against the State); Union. Co. v. McShane, 3 Dill. 303, 812 
(like preceding case); Ky. Bank v. Stone, 88 Fed. R. 388 (no action permitted unless 
tax collected by distraint, which is optional with officer); Richardson «. Scott, 47 Miss. 
236 (collector insolvent). 
AssesRment fraudulent as well as illegal: Chicago Co. v. State Board, 114 Fed. R. 557; 

Oreg. Co. V. Jackson, 38 Oreg. 589. 
Tax upon realty. — Illegality alone is not a sufficient reason foran Injunction against the 
collection of a tax imposed upon or to be satisfied out of land. If the tax claim produrcs a 
cloud upon title, an injunction will be granted to prevent or remove it. Union i.'o. 9. 
Cheyenne, 113 U. S. 516; Ogden City r. Armstrong, 168 U. S. 224; Wilson v. Laml^ert, 168 
U. S. 611; Union Co. v. McShane, 3 bill. 303; Tilton r. Oreg. Co., 3 Sawy. 22; Cal. Co. t, 
Gowen, 48 Fed. R. 770; Gregg v. Sanford, 65 Fed. R. 151; Brown v. French, 80 Fed. R. 166; 
Taylor v. Louisville Co., 88 Fed. R. 350; Litchfield v. Polk Co., 18 Iowa, 70; Holland v. 
Mayor, 11 Md. 186; Marquette Co. v» Marquette, 35 Mich. 504; Mobile Ck>. r. Mosele}', 52 
Miss. 127, 137; Lockwoo<1 v. St. Louis, 24 Mo. 20; Fowler v. St. Joseph, 87 Mo. 228; Leslie 
«. St. Tx)nis, 47 Mo. 474; Mechanics' Bank r. Kansas, 73 Mo. 555; Johnson v. Duer, 115 Mo. 
366; Winkler r. Halstead, 36 Mo. Ap. 25; Skinker v. Heman, 64 Mo. Ap. 441; London 9. 
Syracuse, 19 N. Y. Ap. Div. 41 (affirmed 163 N. Y. 562); Alvord r. Syracuse, 168 N. Y. 
158; Sixth Av. Co. r. Mayor, 63 Hun, 271 (sem^e — equitable relief superseded by statu- 
tory remedy); Vesta Mills o. City Council, (S. Ca. 1901) 88 S. £. R. 226; Anderson Co. «. 
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ford,* yet when the illegality extends to the whole tax so that the 
question involved is the validity of the whole tax and its assessment 
on every person taxed, equity may properly take jurisdiction at the 
suit of one or more taxpayers suing in behalf of all the taxpayers as 
well as in his or their own behalf, since the rights of all persons in- 
terested may be more conveniently and speedily determined by its 
aecree in one suit than by leaving them to work out their rights by 
individual suits, and a multiplicity of suits will thereby be avoided. 
To this effect is a dictum in Sherman v. Binford,' and the doctrine is 
supported by a preponderance of authority. The question is so ably 
and exhaustively discussed by Judge Green in Williams v. County 
Court of Grant Co.,* in which the conflicting cases are collected and 
reviewed, that further citation of authority seems superfluous. 
The demurrer is overruled.* 

Kennedy, 58 Tex. 616; Internat Co. v. Smith Co., 65 Tex. 21; Stanton v. Mary Baldwin, 
09 Va. 653 (ienMe); Hamilton v. Fond du Lac, 25 Wis. 490; Heney v. Board, 37 Wis. 75; 
Marsh v. Supervisors, 42 Wis. 502; Schettler o. City, 48 Wis. 48; Salscheider v. City, 45 
Wis. 518; Semple v. Langlade Co., 75 Wis. 854. 

The same principle was recognized in the following cases, in which an injunction was 
denied on the ground that there was no cloud upon the title, since the invalidity of the tax 
would necessarily appear, whenever an attempt was made to enforce any claim dependent 
upon it Hanne winkle v. Georgetown, 15 Wall. 547; Williams v. Corcoran, 46 Cal. 553; 
£sterbrook v. O'Brien, 98 Cal. 671; Byrne v. Deane, 127 Cal. 663; Harkness v. Board, 1 
McArth. 121; Verdin v. St. Louis, 181 Mo. 26, 153; Heywood o. Buffalo, 14 N. Y. 534. 

In some jurisdictions relief by injunction is refused, even though the tax claim creates a 
cloud upon the title. Rowlands. First Dist., 42 Conn. 30; Waterbury Bank v. Lawler, 46 
Conn. 243; Brewer p. Springfield, 97 Mass. 142; Whiting «. Mayor, 106 Mass. 89; Hunne- 
well V. Cbarlestown, 106 Mass. 350; Forest Co. v. Salem, 165 Mass. 193, 202; Kelley v. Boston, 
174 Mass. 896; Greene v. Mumford, 5 R. I. 472, 476; Sherman v. Leonard, 10 R. I. 46!^; 
Linnell r. Batter, 17 R. I. 241, 248 {temble — but see Quimby v. Wood, 19 R. I. 671, 582). 

Illegality alone a bans for an injunction. — In a few states the illegality of a tax !•• 
regarded as a sufficient reason for enjoining its collection at the suit of a single plaintiff, 
whether the tax be upon personalty or realty, and irrespective of any question of ciend 
upon title. Wright r. S. W. Co., 64 Ga. 783 ;'s. W. Co. v. Wright, 68 Ga. 311; Savaajaalt 
Co. V. Morton, 71 Ga. 24; Albany Co. v. Watson, 103 Ga. 508; Vieley v. Thompson, 44 UK 
9; Siegfried «. Raymond, 190 111. 424 (semble); Greencastle «. Black, 5 Ind. 557; Riley v. 
Western Co., 47 Ind. 511; Yocum v. First Bank, 144 Ind. 272, 275; Zorger v. Rapids, 36 
Iowa, 175; Rood v. Board, 39 Iowa, 444; Cattell o. Lowry, 45 Iowa, 478; Wangler r. Black 
Co., 56 Iowa, 384; Montis v. McQuiston, 107 Iowa, 651; Richardson v, Sioske, (Ky. 1901)64 
S. W. R. 919; Johnson v, Boske, (Ky. 1902) 66 S. W. R. 400; Burlington v. Toak Co., 7 
Neb. 487; Roth well v. Knox Co., 62 Neb. 50; Union Co. v. Cheyenne Co., (Nebw 1902) 90 
N. W. R. 917; Jones v. Holzapfel, (Okla. 1900) 68 Pac. R. 611 ; Conner's A 108 Pa. 356; 
Harper's Ap., 109 Pa. 9; Arthur.v. School District, 164 Pa. 410. — Ed. 

1 5 R. I. 472. 

s 10 R. I 559. 

« 26 W. Va. 488. 

4 Atty.-Gen. v. Heelis, 2 S. & S. 67, 76; Little Rock v. Prather, 46 Ark. 4in^4?l6(senM6)\ 
Keese v. Denver, 10 Colo. 112; Dumars v. Denver, (Colo. Ap. 1901) 65 Pac. R. 580; Phila. 
Co. V, Neary, 5 Del. Ch. 600, 61 1« 612 (setnble); Carlton v, Newman, 77 Me. 408; Michael v. 
St. Louis, 112 Mo. 610 (temble); Worih v. Commissioners, Winst. £q.70'(8s to suits against 
municipal corporations) ; Quimby v. Wood, 19 R. I. 571; McMickle v. Hardin, (Tex. Civ. 
Ap. 1900) 61 S. W. R. 822 {ienMe — if before, but not after actions begun to collect the tax); 
Williams v. County Court, 26 W. Vj. 488; County Court v. Boreman^ 34 W. ya.'869; 868 
(temble); Blue Jacket Co. v. Scherr, 50 W. Va. 533 (temble) Accord, 

The question was left open in Bradish «. Lucken, 38 Minn. 1S(^ 191. — £»• 
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W. H. TRIBETTE Ain) Oraitiw v. ILLDSTOIS CENTRAL R, CO. 
Supreme Court, Mississippi, October, 1892. 

[70 Mitnmppi Beports, 182.] 

Campbell, C. J., delivered the opinion of the conrt.^ 

A number of different owners of property in the town of Terry, 
destroyed by fire from sparks emitted by an engine of the appellee, 
severally sued in the circuit court to recover of the appellee damages 
for their respective losses by said fire, alleged to have resulted from 
the negligence of the defendant. While these actions were pending, 
the appellee exhibited its bill against the several plaintiffs, averring 
that no liability, as to it, arose by reason of the fire, which arose, 
not from any negligence or wrong of it or its servants, but from the 
f aujt of others, for which it is not responsible ; and that the plaintiffs 
in the diS&Teiit actions are wrongfully seeking to recover damages by 
their several actions, all of which grew out of the same occurrence, 
and depend for their solution upon the same questions of fact and of 
law. Wherefore, to avoid multiplicity of suits, and the consequent 
harassment and vexation, all of the said several plaintiffs are sought 
to be enjoined from prosecuting their different actions, and to be 
brought in and have the controversies settled in this one suit in equity. 
There is no common interest between these different plaintiffs, except 
in the questions of fact and law involved. 

The injunction sought was granted, and the defendants served 
with process, when they appeared, and demurred to the bill, and 
moved to dissolve the injunction on the face of the bill. The case 
was heard on motion to dissolve the injunction, and it was overruled, 
and an appeal granted. 

The question presented is as to the rightfulness of the suit against 
the defendants, on the sole ground that their several actions at law 
involve the very same matters of fact and law, without any other 
community of interest between them. The granting and maintaining 
the injunction are fully sustained by Pomeroy's Equity Jurispru- 
dence, vol. 1, § 255, et seq,, and it is probable that any judge author- 
ized would have granted the injunction upon the text cited. But we 
affirm, after careful examination and full consideration, that Pomeroy 
is not sustained in his ''conclusions" stated in § 269 of his most valu- 
able treatise, and that the cases he cited do not maintain the propo- 
sition that mere community of interest '' in the questions of law and 
fact involved in the general controversy, or in the kind and fotm.pf 
relief demanded and obtained by or against each individual member 
of the numerous body," is ground for the interposition of chancery 
to settle, in one suit, the several controversies. There is no such doc- 
trine in the books, and the zeal of the learned and usually accurate 

1 Only the opinion of the court ia given. — Ed. 
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writer mentioned, to maintain a theory, has betrayed him into error 
on this subject. It has so blinded him as to cause the confounding 
of distinct things in his view of this subject, to wit : joinder of par- 
ties, and avoidance of multiplicity/ of suits. It has been found that 
many of the cases he pressed into service to support his assertion are 
on the subject of joinder, where confessedly there could be no doubt 
that the matter was of equity cognizance. Every case he cited to 
support his text will be found to be either where each party might 
have resorted to chancery or been proceeded against in that forum, or 
to rest on some recognized ground of equitable interference other than 
to avoid multiplicity of suits. The cases establis h this proposition, 
viz . : Where each of several mayproceed or be proceeSed against in 
equity, their joinder as plaintiffs or defendants _ia_ Q.ne suit is not 
'^obJecGonable ; but this is a very different question from thatj whether, 
"merely because many actions at law arise out of the same transaction 
"or occurrence, and depend on the same matters of fact and law^ all 
"may proceed orbcr proceeded against Joltitly in one suit in cliancery ; 
and It is tJelleV6d thatlFhas never been sb held, and never will be, 
in cases like those here involved. Where each of several parties may 
2roceed in equity separately, they are permitted to unite, and make 
conamon cause against a common adversary, and one may implead in 
one suit in equity many who are his adversaries, in a matter common 
to all in many cases, but n.eyer_whfiii-the. only ground of relief sought 
is that ihe. adversaries are numerous,.and the suits_ar^jor that not in 
itself a matte r ^or equity cogn izance. Attention to the distinction 
mentioned will resolve all difficulties in considering the many cases 
on this subject. There must be some recognized ground of equitable 
interference, or some community of interest in the subject-matter of 
controversy, or a common right or title involved, to warrant the joinder 
of all in one suit ; or there must be some common purpose in pursuit 
of a common adversary, where each may resort to equity, in order to 
be joined in one suit ; and it is not enough that there " is a community 
of interest merely in the question of law or of fact involvedy" etc., as 
stated by Pomeroy in § 268. Although he asserts that this early theory 
has long been abandoned, he fails utterly to prove it. An examina- 
tion of the cases he cited under § 256 et seq. will show this to be true. 
The opinion of the justice (Harlan) in 43 Fed. E. 824 does support 
the text of Pomeroy, and cites 1 Pom. Eq. Jur., §§ 245, 255, 257, 268, 
and 273, and Crews v. Burcham.* We are content with what has 
already been said as to the text of Pomeroy, and affirm that not one 
of his citations sustains his conclusion and the language of Harlan, 
J., in the case cited ; nor does Crews v, Burcham sustain the language 
of Justice Harlan. It belongs to the class of cases where each party 
might have brought his billj and all who had a common cause were 
permitt ed to make common contest in chancery with their adversaries 
whq^were united by a common tie. 
The decision of the case in which Harlan, J., gave his support to 

1 I Black, 852, 867. 
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the doctriue of Pomeroy is not complained of, but the opinion is not 
justified by any case with which we have been made acquainted. The 
case was one in which each might have brought his separate bill to 
quiet title, and all concerned were permitted to unite in one bill 
against their common adversary ; and so, it is believed, will be found 
all the cases on this subject. Certainly those relied on by Pomeroy 
are of this character. Those cited in the note to § 269, in which he 
asserts most broadly the doctrine we combat, are Keese v. Denver ; ^ 
Carlton v. Newman ; * De Forest v. Thompson ; ■ Osborne v. Railroad 
Co. J * Railroad Co. v. Gibson ; * The Schuyler Fraud Case ; • The Water 
Company Case;^ and the case of the Complicated Contract* The 
case in 43 Fed. Rep. 824 has already been noticed supra. The opinion 
in the case in 10 Colorado quotes the language of Pomerdy's Eq. Jur., 
§ 269, but the case was one where one or more plaintiffs may sue in 
equity for the benefit of all others similarly situated. 

Carlton v. Kewman • affirms the jurisdiction of equity to enjoin the 
collection of an illegal tax for the purpose of preventing multiplicity 
of suits, where the entire levy, affecting all the taxpayers, was ille- 
gal. It appears to be exceptional, and to rest on peculiar grounds, 
not applicable to the case before us. The opinion cites Pomeroy's 
Eq. § 269, but seems to rest on the proposition that the whole tax was 
illegal. 

The case in 40 Fed. Rep. 375 was that of a plaintiff exhibiting a 
bill to set aside a sale of land, and vacate deeds made in pursuance 
of it against numerous parties, all of whom claimed by separate par- 
cels, but under the proceeding attacked as void. A bill might have 
been exhibited against each one separately, and it was held to be 
proper to unite all in one suit. That was clearly right, but Jackson, 
J., in his opinion, concurred in by Harlan, Justice, cited 1 Pomeroy's 
Equity Jurisprudence, §§ 245-269, inclusive, which we have shown to 
be unsupported by any case of authority. 

The case in 85 Georgia is where a few persons, as representatives of 
a class consisting of many, exhibited a bill in behalf of all, and lends 
no countenance to the proposition for which it is cited. The cases in 
17 N. Y. 592, L. R. 2 Ch. 8, and 7 N. J. Eq. 440 furnish no sort of 
support to the text of the author, and it is confidently claimed that 
every case that can be found, if entitled to any consideration, will be 
seen to be one resting on some other principle than that for which it 
has been cited in the connection now under review. And, while 
judges have, in various instances, cited and sometimes quoted Pom- 
eroy, in the language above characterized as unsupported, in every 
instance, we think, the case will be found not to call for it, but to be 
resolvable, independently of it, upon other grounds of equitable inter- 
ference, and, in our opinion, not one of the learned courts which have 
cited or quoted Pomeroy in the way mentioned would sustain this bill 

1 10 Col. lia. « 77 Me. 408. « 40 Fed. Rep. 875. 

4 48 Fed. Rep. 824. » 85 6a. 1. • 17 N. T. 693. 

'L.R.aCh.8. • 7 N. J. Eq. 440. » H Me. 408. 
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if it was before it for decision. There is danger that by frequent 
repetition and piling up assertions — judges citing and quoting text- 
books, and text-writers citing the cases thus referring to them — a 
false doctrine may acquire strength enough to dispute with the true ; 
but we^do not believe that any accumulation of dogmatic assertions, 
and citations and quotations can ev er es tablish .the proposition that a 
"defendant sued for damages by a dozen different jlaintiffs^ who have 
TIo^communTfcy of interest or tie or connection between them^ except ._. 
that each suffered by the same act, may brings thein all before a cou rt 
of chancery m one suit^aiid deny item, their right to prosecute their 
.^^C!]!IgJ'jpa^^^-^V ai law^as 1>?&VI^ ^J thep. It has never been done. 
There is no precedent for it, and, while this is not conclusive against 
it, it is significant and suggestive. If it is true^ as st ated by Pomeroy, 
and som e quoting him^ that jnere community of interest in matters of 
law and 7act mak es it adm i ssib le^ to bring all jn^^ ^"^^ «"^*^^ ^^ ohtLnnj^rj^ 
in order to jtvoid inultiplicit y of suita^ all aor ta gf cases mus t be sub - 
]ect to the principle. Any limitation would be purely arbitrary. It 
iiiiist be oT imiversal application, and strange results might flow from 
its adoption. The wrecking of a railroad train might give rise to a 
hundred actions for damages, instituted in a dozen different counties, 
under our law as to the venue of suits against railroad companies, in 
some of which executors or administrators, or parents and children 
might sue for the death of a passenger, and, in others, claims would 
be for divers injuries. If Pomeroy's test be maintained, all of these 
numerous plaintiffs, having a community of interest in the questions of 
fdct and law, claiming because of the same occurrence, depending on 
the very same evidence, and seeking the same kind of relief (dam- 
ages), could be brought before a chancery court in one suit to avoid 
multiplicity of suits ! But we forbear. Surely the learned author 
would shrink from the contemplation of such a spectacle ; ^ but his 
doctrine leads to it, and makes it possible. 

The learned counsel for the appellee here felt the difficulty of the 
possible result of the doctrine contended for, and sought to limit its 
application to controversies about property, excluding those for inju- 
ries to be redressed by the estimation of juries ; but as we have said, 
any such restriction is arbitral and inadmissible. If preventing 
multiplicity of suits is such a good thing as to justify bringing into 
one suit all who are interested in the same questions of law and fact, 
It is needful. tbat its benefits shall be e xten ded to. all cases where it 
can be applied, and not restricted in its beneficent operation. It 
should have full sway in all classes of cases. The sole object, we are 
told, of the doctrine is to prevent multiplicity of suits by uniting all 
who have a common interest in the same questions in one suit, and it 

1 In The Jane Grey, 06 Fed. R. 693, the owners of a schooner sought to limit their lia- 
bility for damages and loss of life to many persons by the sinking of the vessel. Han- 
PORD, J., said, p. 694 : ''According to the practice in snch cases, an injunction was issued 
restraining all persons from commencing or prosecuting suits and actions for the recovery 
of damages resulting from said casualty pending the determination of the rights of the 
parties in this proceeding." — Ed. 
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is quite as important to effect this in one class of cases as another ; and, 
as actions against railroad companies ai*e quite numerous these days, 
it is of especial concern to prevent multiplicity in this class of cases. 
Therefore, if the doctrine advanced were sound, it would have to be 
applied wherever the conditions prescribed exist — that is, wherever 
many are interested in the same questions of fact and law. That this 
is inadmissible must be apparent. 

The case of Supervisors v. Deyoe contains a good illustration of 
what we have said. In that case the suit against numerous parties 
was maintained, because it combined elements of jurisdiction in each 
of the cases of interpleader, bill of peace, and cancellation of written 
instruments. 

The recovery of damages for a tort or breach of contract does not 
pertain to courts o f ((hsino^^^^ whip.h decree damages only in a ver y 
limited_cl^j.jQf ^caaea^Qr .under peculiar circumstances^or as an inci * 
^ent to some othei relief . 1 Pomeroy's Eq. Jur. § 112; 2 Story's Eq. 
§ 799. Even this learned author, Pomeroy, does not say that the ex- 
istence of numerous suits for damages by a tort or breach of contract, 
where each case depends on the same questions of fact and law, may be 
j^ O^gf %^>^ drawn into chancery in one suit, and no case has been found to war- 

rant it. Every case cited by Pomeroy, and by the learned and dili- 

^^^4t^f^^^^ gent counsel in this case, has been examined, and may be disposed of 

v^/ ' on some other principle acted on by courts of chancery than that con- 

'^^^ tended for and necessary to sustain the bill in this case. Every 

case is resolvable on some well-recognized principle of equity proce- 
dure, and not one sustains this bill. 

The cases repudiating the doctrine contended for are numerous. 
We do not cite them, for it is unnecessary, in view of the fact that not 
a case has been found in England or America to sustain this bill. 

No question as to mistake of jurisdiction between courts of law and 
chancery, within the contemplation of section 147 of our constitution, 
arises in this case, for, if we had only one forum armed with full 
power to administer all remedial justice, joinder of all these parties in 
I \ 'Ufc >>AA.P^® action would not be admissible. Bliss on Code Pleading. This 
' ♦ ^ \l^ author says in section 76 : ^^ Twq or morft pwnera nf milla prnppllflrl 
^ * * ' ^ by water are interested in preventing an obstruction above that shall 
" j ^v.- ' >». > interfere with the down-flow of the water, and may unite to restrain or 
v*^ ^.<L>.>^>«'2'' abate it as a nuisance, but they cannot hence unite in an action for 
~ ( damages ; for, as to the injury suffered, there is no community of 

' ; interest. There is no more a common interest than though a carrier 

^j^ »/K •:i!i had, at one time, carelessly destroyed property belonging to different 

' persons, or the lives of different passengers ; " thus putting the very 

case we have. The supreme court of California has cited with ap- 
proval this very section. 

We thus confront Pomeroy with an equally intelligent author, and 
a decision by the supreme court of his own state, at war with his 
yiews on this subject, if, indeed, it is true that he would uphold 
this bill, which we do not believe. We have written so much to oom- 






^ 'l 
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bat error, supported by a distinguished author, and which has had a 
misleading influence, which should be counteracted before further 
injury results from it, as far as in our power to do it. 

Beversed, and injunction dissolved,^ 



SMITH V. BANK OF NEW ENGLAND. 
SuPBBME Court, New Hampshibb, DEOEMSEBy 1897. 

[60 New Bampskire Reports, 351.] 



Bill in equity, in behalf of the plaintiff and all othe rs of like in- 
terest, alleging that the plaintiff is the owner of certificates of deposit 
issued by the Union Trust Company which are indorsed by the de- 
fendants in the manner stated below ; that on March 29, 1892, it was 
agreed between the trust company, a corporation organized under the 
laws of Iowa and doing business in that state, and the defendants, 
that the trust company should issue certificates of deposit to an 
amount to be thereafter fixed, and should assign and transfer to the 
defendants, to be held by them in trust to secure the payment of the 
certificates, real estate, and other securities approved by the defend- 
ants to an amount exceeding, at their face value, by ten per cent., the 
amount of the certificates ; that the defendants should thereupon cer- 
tify upon each of the certificates that its payment was so secured ; 
that the trust company might at any time withdraw any of the secu- 
rities upon substituting others of equal or greater value ; that, under 
and in pursuance of the agreement, the trust company issued certifi- 

^ r«-t>o cates of deposit to the amount of $69,000, and the defendants cer- 
titiecl thereon Jjhat^^o secure the payment thereof, they held securities 
"oF the full value of ten per cent, in excess of the amount of the cer- 
BHcates, though they in fact held only 505 shares of banl stock, of 
{he face value of $50,600 ; that subsequently the trust company with- 
drew the bank stock and substituted other securities, which were ac- 
cepted and approved by the defendants, of the face value of $91,000, 
but all of which except 180 shares of bank stock, of the face value of 
$18,000 , were wholly worthless, asthe defendants then knew or by 
ue care would have le a rned ; that the defendants neglected to cause 
the 180 shares of bank stock to be properly transferred to them, in 
consequence of which, upon a liquidation of the affairs of the bank, 
the fuD value of the stock was paid to the trust company ; that 
whether the trust company paid this money, or any part of it, to the 
defendants, the plaintiff does not know and prays to be informed; 

1 t; that seventy-eifght qther^persons £whose names_ and residences are 



stated] hold certificates_of deposit similar in all respects to those 



bw^dZb y the pla intiff, but that the amount held by each of them and 

1 Ducktown Ck>. v. Barnes, (Tenn. 1900) 60 S. W. B. 578 Accord. 

The Jane Grey, 95 Fed. B. 693, 694, 99 Fed. B. 582, 584 (temble)\ Oiiese v. Stone Ck>., 
67 Qa. 215 Conira, See alao a criticism of the principal case in 14 Harr. L. Bey. 611. — Ed. 
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the extent of their respective interests ai'e unknown to the plaintiff 
and can only be determined upon on accounting ; and that the trust 
company is in the hands of a receiver and has no substantial assets. 

The prayer of the bill is (1) for an order requiring all persons in 
like interest to join in the action^ or be barred from sharing in the 
decree ; (2) for discovery and an accounting ; and (3) for a determi- 
nation of the amount of the damage caused by the defendants' negli- 
gence in the management of the trust estate, and a decree that the 
defendants shall pay the some. 

The defendants demurred because (1) the bill is multifarious ; (2) 
the plaintiff has a plain and adequate remedy at law ; and (3) the bill 
is without equity* 

Carpenter, C. J. The bill is not multifarious, nor would it be if 
all the holders of certificates were in fact made parties to it either as 
plaintiffs or defendants. They are all equally and directly interested 
in the disposition of any trust funds now held by the defendants and 
in any damages that may be awarded against them for a breach of 
the trust. All the matters in controversy relate exclusively to the 
alleged conduct and misconduct of the defendants as trustees. It not 
only appears that by the joinder of all others of like interest with 
the plaintiff the defendants will not be embarrassed or subjected to 
any expense or inconvenience in making their defence, nor will any 
injustice be done them, but that the matters in dispute can be more 
conveniently, economically, and expeditiously adjusted in one suit. 
Chase v. Searles ; ^ Eastman v. Bank ; ' Page v. Whidden.* 

The prevent ion of useless litigation and a multiplicity of needles s 
s uits IS a recognized ground of equity jurisdiction . It is upon this 
'principle that bills of peace are sustained. 1 Sto. Eq. Jur. § 853. 
The bill may be brought as well by the numerous claimants of the 
right in question as by him against whom the claim is made. Cowper 
V. Clerk ; * Conyers v. Abergavenny ; * Powell v. Powis ; • Phillips v. 
Hudson.^ 

The plaintiff's bill is in the nature of a bill of peace. One of its 
objects is to obtain an adjudication of the rights of the parties in one 
suit instead of seventy-nine suits. For the present purpose it may be 
assumed that the only cause of action disclosed by the bill is for 
damages caused by the defendants' negligence, for which the plaintiff 
and the other holders of certificates have each a plain and adequate 
remedy at law. ^f the parties in interest severally brought action s at 
law, the question of the defendants' negligence would be exactly the 
same in all the actions and would necessafiTyTie determined upon the 
same evidence. Substantially, the damages of the several plaintiffs 
would be assessed upon the same principle. In each case the same 
witnesses would have to be called at the same cost. Each trial would 
consume the same length of time and subject each party to the same 
expense. For the determination of one issue the public must provide 

1 46 N. H. 611. s 68 N. H. 421, 422. « 69 N. H. 607, 609. « 8 P. Wms. 166, 167. 
• 1 Atk. 286. • 1 T. & J. 169. 7 l. R. 2 Ch. 248. 
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seventy-nine sessions of the court and seventy-nine juries. In short, 
^single issue^ upon which t.lm vight.< nf all parties intere sted i n the_ 
controver sy depend, i^ nif*^- ^ ^^^**^ RPVAnt-y-ninA times^ slu(] the ])arties 
jtn3 the public be subjected to the wo rse than useless expense of 
seven Ey'-eigllt .facial » 

The (ieiendauts' position that ''the equity jurisdiction of the court 
to prevent a multiplicity of suits cannot properly be invoked except 
by the person who may be subjected to them *' is supjwrted by no au- 
thority and has no foundation in principle. A speedy and inexpen- 
si ve adjudication of their common right is quite as important to th e 
numerous plaintiffs as to t he single defenda nt, and it may be much 
more so. Cases may often happen where a rejection oftlieirappTTca^- 
"EbnTdf equitable intervention to prevent a multiplicity of suits would 
operate practically as a denial of justice. Suppose, e. g., that each of 
one hundred persons held an interest coupon for six dollars, on bonds 
issued by a town or other corporation, and that the only controverted 
question was the validity of the bonds. Each coupon-holder would 
have a clear and, in a leg^ sense, an adequate remedy at law. But if 
he recovered in an action at law, he would realize nothings as the 
necessary expenses of the suit would exceed the amount recovered. 
If, on the other hand, the question were determined in one suit, each 
might realize substantially the amount of his demand. To holii 
equit y will intervene in b ehalf of the corporation, but not in be^^ alf 
of t he coupon-holders, to compel the issue to be tried in one su it, 
would bring deserved reproach upon the administration of justic e. 

"The weight of authority," says Mr. Pomeroy, 'Ms simply over- 
whelming that the jurisdiction may and should be exercised, either on 
behalf of a numerous body of separate claimants against a single 
party, or on behalf of a single party against such a numerous body, 
. . . where there is, and because there is, merely a community of in- 
terest among them in the questions of law and fact involved in the 
general controversy, or in the kind and form of relief demanded and 
obtained by or against each individual member of the numerous body." 
1 Pom. Eq. Jur. § 269. 

Such would be the doctrine here if there were no authority on the 
subject. Any reasonably necessary process for conveniently and eco- 
nomically ascertaining rights and furnishing a remedy for their viola- 
tion may be used. Wedster v, Hall;i Metcalf v. Gilmore;' Walker 
V. Walker ; • Brooks v, Howison.* For the enforcement of the rights 
of parties our common law provides " the best inventible procedure." 
Gage V, Gage ; * Owen y. Weston.* 

An order may be made at the trial term (if the defendants desire, 
or deem it necessary for their protection against other suits) that all 
the certificate holders who, upon proper notice, fail to appear as 
plaintiffs on or before the time set for the trial, or other specified 
time, shall be forever barred from participating in any of the trust 

160N. H.7. s 59 N. H. 417, 434. < 63 N. H. 881. 

« 63 N. H. 3S3, 388. « 66 N. H. 383, 294. « 63 N. U. 699, 600, 603. 
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funds or in any damages that may be awarded by reason of the de- 
fendants' negligence, and from hereafter bringing any action. 

The bill may be maintained to avoid a multiplicity of suits. This 
result makes it unnecessary to consider whether it might be main- 
tained upon other grounds. 

Demurrer overruled,^ 



NATIONAL PAEK BANK v. W. N. GODDAED and Others, 
SupREMB Court, New York, November Term, 1891. 

[62 Eun, 81.] 

Van Brunt, P. J.* Levy Bros. & Co. were a limited partnership 
engaged in the manufacture and sale of clothing in New York, and 
being indebted to the plaintiff in a large sum of money their property 
was attached at the suit of the plaintiff, by the sheriff, who took into 
his possession their stock of goods and some other property. At that 
time the defendants herein, other than the Levys and the coroner, 
claimed to be creditors of the insolvent firm for goods sold and deliv- 
ered, but their claims had not matured. 

As soon as the sheriff had levied upon and taken possession of the 
firm's property, these creditors, claiming that the goods sold by them 
to the Levys were obtained from them by fraud, assumed to rescind 
the sales and commenced actions in replevin to recover the goods they 
had respectively sold. The coroner thereupon took the goods out of 
the sheriff's possession. Some forty or fifty different actions of this 
nature were thus commenced. 

The goods sought to be replevied were cloth, linings, trimmings, 
and other materials which had been sold, by the plaintiffs in the 
replevin suits, to the Levys, and which had, to a great extent, been 
made up by the Levys into clothing ; the cloth bought from one mer- 
chant being combined with the linings bought from another and the 
trimmings furnished by another to form the garment as it existed at 
the time of the levy on the attachment by the sheriff. Each plaintiff 
in the replevin suits claimed certain goods in whatever shape he could 
find them, whether in the piece or made up into garments. Entire 
garments were claimed by the merchant who sold the buttons or lin- 
ings, or who sold the cloth or furnished other parts of the material ; 
and at the time that this action was commenced were in the act of 
seizing upon and taking away property, some of which had formerly 
belonged to them and some of which they had never owned; the 
claim of the plaintiffs in the replevin suits being that these goods 
having been obtained by fraud they had the right to follow them in 
any form that it might assume through the interference of others. 

1 Brown v. Vermnden, 1 Ch. Ca. 856 (bill for tithes against parishioners) Accord, — Ed. 
> Only the opinion of the court is given. — £d. 
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The respondent thereupon commenced this action for the pvotection 
of its lien under its attachment, and to procure in one su it a cleter"iiii-_ 
nation o f all the ad verse and conflicting claims upon the attached 
prope rty, and for an injunction and a receiver, averring that it was 
necessary for the protection of its lien that the attached property be 
held or sold for the benefit oi all the lienors or claimants thereto. An 
order to show cause why a receiver should not be appointed having 
been made, an order was made temporarily enjoining the defendants 
from pursuing their actions in replevin, and the court appointed a 
receiver, two orders having been entered in respect thereto, and from 
these orders these appeals are taken. 

It is urged, upon the part of the appellants, that the complaint does 
not disclose equity sufficient to authorize the relief granted by the 
order, and that a multiplicity of suits is not alone a sufficient git)und 
for the interposition of a court of equity, but that there must be some 
additional equity of which the plaintiff is unable to avail itself at law, 
or which is a distinct ground of equitable cognizance, such as accident, 
mistake, fraud, or discovery ; and that in any event it must be shown 
that there is a common right at stake among the defendants or a 
common property involved in dispute. 

Undoubtedly a part of this proposition is well founded, but the 
limitation of the interference of equity to cases of accident, mistake, 
fraud, or discovery would seem to deprive that branch of jurispru- 
dence of the most important part of its jurisdiction. And in the con- 
sideration of the questions presented upon this appeal it may be 
proper to call attention to the manner in which equitable interference 
has been called into existence by the necessities of the case, the car- 
dinal principle being that the party had no adequate remedy at law, 
which is the foundation of all equitable interference. 

In order to obviate many defects in proceedings at law, the remedy 
by interpleader was introduced into equity, but as it left many cases 
of hardship unprovided for, bills quia timet obtained, which were 
essentially in their nature writs of prevention, and therefore insti- 
tuted before the wrong has been or is actually being suffered. But 
as these did not afford relief, there being many cases where injuiy 
was being suffered for which the law afforded no adequate protection, 
as to prevent waste or destruction or deterioration of property pen- 
dente lite, or to prevent irreparable mischief, bills of peace and writs 
of injunction were resorted to. The grounds upon which the juris- 
diction of courts of equity in proceedings of this character was 
founded arose from their ability to give a more complet'C and perfect 
remedy than is obtainable at law, in order to prevent irreparable mis- 
chief, or to suppress oppressive and vexatious litigations. In fact, 
equity has always intervened where the law cannot afford adequate 
relief. 

The question arises in the case at bar whether the plaintiff has 
brought itself within the jurisdiction of a court of equity by the facts 
developed upon the hearing (f those motions. It is urged that the 
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plaintiff has no standing in court as against these parties seizing these 
goods under their replevin writs. But it was held in the case of the 
First National Bank of Oswego v. Dunn ^ that an execution creditor, 
if he meets with an obstruction to his levy^ may, because of his gen- 
eral lien, proceed in equity, making all the rival claimants parties, 
and prevent, if need be, the transfer of the propei-ty by the plaintiff 
in replevin, avoid a multiplicity of suits, and so determine in one 
action the whole controversy.' In the case at bar the plaintiff had an 
actual lien upon the property, having levied thereon and being in 
possession of it. Its levy is obstructed by the various claimants of 
this property as represented in the replevin suits, and in some cases 
different claimants claiming different portions of the same piece of 
property. If these defendants are allowed to go on, a large portion 
of this property upon which the plaintiff has obtained its lien will be 
absolutely destroyed, and if it should finally succeed in the replevin 
actions, it will have but a barren victory. Therefore^ it has brought 

this_ action in e^itj^., making all tjip Tiyflj^p.1aimfljif.q^j2n.vt^^<^^ sunA 

claiming the _ right to prevent th^-tvausfei: afijic prop erty by th e 
plaintiffs^ in replevin, and also claiming to avoid a multiplicity of 
suits, precisely within the principle of the rule cited. 

In this action the rights of all the parties can be protected, and the 
property or its proceeds preserved for the party who shall finally be 
decided to be entitled to the same. Without elaborating the propo- 
sitions heretofore referred to, it seems, from the facts disclosed by 
these papers, that, if ever there was a case in which a court of equity 
should intervene to prevent irreparable injuiy, it was under circum- 
stances such as are disclosed in the case at bar. 

The point made, that the parties in the replevin suits are by this 
means deprived of their .right to a trial by jury, cannot have any 
force, because, if they are entitled, as matter of right, to a trial by 
jury, issues may be framed by which they may be able to have the 
benefit of that right. But we do not intend to intimate any opinion 
upon that subject, because it has become familiar law that even a 
replevin suit may become an action in equity by an order of inter- 
pleader. 

Upon the whole case, therefore, we are of opinion that it was a 
wise exercise of the discretion of the court to prevent the dissipation 
of this property and to take possession of the same itself until the 
determination of these rival claims and the ascertainment of the 
rights and interests of each. 

It is claimed by some of the appellants that their actions were 
brought for the recovery of goods which remained in the original 
packages, or in the original piece, and which were not either manu- 
factured or in process of manufacture at the time of the issuance of 

1 97 N. Y. 169. 

s See to the Bame e£Fect amith r. Dobbins, 97 Q^ aoa : Bishop v. Rosenbaum, 58 Misai 
84 ; Pollock v. Okolona Co.7tsi Miss, xvd ; Liowenstem v. Abramsohn, 76 Mi»»: 890. 

Compare, however, Gunn «. HarriBon, 7 Ala. 585 (cited with approval in Troj Co. v. 
Prestwood, 116 Ala. 124). 
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the writs. There may be a few instances of that kind, but there is 
no sufficient reason why one or two suits should be allowed to pro- 
gress if all the others are to be enjoined.^ 

The orders appealed from should, therefore, be affirmed, with ten 
dollars costs and disbursements.' 



THE LEHIGH VALLEY R. R. CO. v. H. McFARLAN and 

Others. 

In Chancery, New Jersey, before Hon. Theodore Ritnyon, C, 

October Term, 1878. 

[30 Neu> Jertey Equity ReporiSy 135.] 

The Chancellor.* This is a bill of peace. The complainants are 
the lessees of the Morris Canal and Banking Company, and as such 
have, since 1871, operated the canal and other works of that com- 
pany. The can^d crosses the Rockaway River at Dover, and is so 
constructed that for a short distance the river is used as a part of it 
In order to secure sufficient water in the river, at that point, to float 
the boats at all times during the season of navigation, a dam was built 
across the river. At the junction of the canal with the river, on the 
east side of the latter, there is what is called a guard-lock, placed 
there to prevent the water of the river, when at unusual height, from 
flowing into the canal below the river on the east, but serving no 
other purpose. It is usually left open. The defendant McFarlan is 
the owner of a rolling-mill at Dover, on the river above the dam. 

The defendants, the Halseys and Beach, are owners of land on the 
river at Rockaway, below Dover, on which there is, in the river, a 
natural fall, furnishing water-power by which the machinery of a 
grist-mill and a saw-mill, and the machinery of an iron forge or 
bloomery on their land are driven. The defendant. Van Winkle, is 
their lessee of the mills, and Hoagland their lessee of the forge. 

The complainants have been prosecuted in the supreme court of 
this state for damages, in several actions which are still pending. 
McFarlan claimed damages for unlawful flowage of his land, result- 
ing from the maintenance of the dam at an unlawful height. The 

1 Upon this point the court of appeals said : '' These facts, if sntisfactorilv establiched, 
mar possibly prove to be a defence to the action against such defendants. But these facts 
are new matter, alleged outside of the complaint, as to which the plaintiff will have a right 
to be heard. They amount to a denial in some degree of the plaintiff*s general allegations, 
and may establish a defence without overturning or dislodging the jurisdiction. It often 
happens that jurisdiction over the subject-matter is followed by a refusal of the equitable 
remedy to some or all of the plaintiffs, or by a judgment dismissing the complaint as to 
some or more of the defendants." 1*31 N. T. 503. See to the same effect Lockwood Co. 
r. Lawrence, 77 Me. 297, 322, 323. — Ed. 

^ Affirmed in 131 N. T. 494. See also Chase v. Cannon, 47 Fed. R. 674. --Ed. 

I Only a portion of the opinion of the court is given. — Ed. 
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actions of the Halseys, Van Winkle, and Hoagland were brought for 
damages to them by the diversion of the water. 

But it is urged that this court will interfere to save the complain- 
ants from the trouble, vexation, and expense of a multiplicity of suits, 
and it is, in this connection, suggested that the complainants are 
operating, for the public benefit, a large and important work, a great 
line of artificial navigation; and that they should be protected by 
equity against unnecessary litigation in respect to the consequences 
or effects of their works on the property of others. It is urged, also, 
that the injuries of which McFarlan, on the one hand, and the Hal- 
seys and their tenants, on the other, complain, though apparently dif- 
ferent, have their origin, if they exist at all, in the same cause, the 
dam and flash-boards ; and that, inasmuch as others owning or possess- 
ing land on the banks of the Eockaway, may make like complaint 
and bring suit against the complainants at law for the same cause, it 
is equitable that this court should, itself, determine once for all as to the 
lawfulness of the structure of the effects of which the complaint is 
made. But it is by no m e ans clear, to sav the least of it^ that the ' 
cause of complaint js jthfi ^a^pp }^ ^^^ ^^ ^ he exist in^;juits. It is by no 
means^ clear that the diversion of water, of which the Halseys and 
their tenants complain, is due to the dam and flash-boards. They do 
not complain of the dam, but allege that the complainants have, by 
means of their canal, diminished the water supply to which they are 
by law entitled for their mills and bloomery. McFarlan complains 
of the flowing, which the unlawful height to which the complainants 
raise the water, by the dam, occasions ; but he makes no complaint of 
diversion. If the flash-boards were removed, and the dam were to 
stand only at the height which McFarlan regards as lawful, it does 
not appear that that would prevent the diversion of which the other 
defendants complain. On the other hand, if the complainants should 
cease to divert the water and leave the dam at an unlawful height, 
they would still flow McFarlan's land. 

The case is not one wher^ many claim the same right against one, 
or where one defends the same right against many. The ^righti arft 
differen t. If the complainants, in the construction or operation of 
theTr works, do injury to pei-sons or property, they must answer for 
it, as others are compelled to do. If, in so answering for an injury, 
it appears that they are harassed with unnecessary suits, this court 
is open for their relief, to protect them against the vexatious litiga- 
tion. Now, however, on the one hand, is McFarlan with his suits for 
his special injury, and, on the other, are the Halseys and their ten- 
ants with theirs, for their particular injury — and that is all. ,^To_ 
e ntitle a party to a bill of peace, it must be dear that there is a righ t 
cl aimed which affects many persons^ and that a suitable number of 
parties in interest are brouf^ht before the court ; for, if the right_ i8 
dispute d between two person? p nl y^ n9t for_ themselves and all others 
in interest, butforjh emselves alone^ the bill will be di s missed, for i t 
^afttiot then in clude, any personsbu t the very defendants. 
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The iDJunction must be dissolved. From what has been already 
said, it follows that the bill has no equity, and is, besides, multifari- 
ous. 

The demurrer wiU be allowed.^ 



TOMPKINS V. CRAIG and Othebs. 

CiBCUiT Court, United States, Eastern District of Pennsy]^ 

VANIA, May 11, 1899. 

[93 Federal Reporter, 885.] 

McPherson, District Judge.^ The plaintiff is the receiver of an 
insolvent Iowa bank, and the defendants are stockholders residing in 
this district. The bill is brought to collect an assessment of fifty per 
cent, levied upon each of the defendants under the Iowa statute, which 
provides that all stockholders in corporations organized to transact a 
banking business shall be '' individually and severally liable to the 
creditors of such association or corporation of which they are stock- 
holders or shareholders, over and above the amount of stock by them 
held therein, to an amount equal to their respective shares so held, for 
all its liabilities accruing while they remained such stockholders. . . .'' 
Laws Iowa 1880, c. 208, § 1. The assessment was levied by the dis- 
trict court of Woodbury County, and was sustained by the supreme 
coui-t of the state. The report of the case will be found in 70 N. W. 
762, and in 72 N. W. 1076. 

The bill is demurred to upon the ground of multifariousness, and we 
think the objection must prevail. The statute does not impose a joint 
but a several liability upon the defendants, and they have no common 
interest in the decree asked for by the bill. The plaintiff seeks to 
support the action upon the ground that such a proceeding will pre- 
vent a multiplicity of suits, but this is a reason in form rather than 
in substance ; for while the bill has only one number upon the docket 
and calls itself a single proceeding, it is in reality a bundle of sepa- 
rate suits, each of which is no doubt similar in character to the others, 
but rests nevertheless upon the separate and distinct liability of one 
defendant The liability is legal, and not equitable. It is based upon 
the stockholder's contract of subscription, an implied term of that 
contract being the declaration of the statute that a certain contingent 

1 Affirmed in the court of errors and appeal^ 31 N. J. £q. 730. 

Bills of peace were dismissed in Baker v. Portland, 6 Sawy. 567 (sereral contractors with 
the city, alleging the nnconstitntionality of an act of the legislature, sought to restrain the ^j^aJ^JJU " 

city from exacting bonds from them not to employ Chinese labor); Scott p. McFarland , ^^f\^^^iYl\ W^t 
70 Fed. R. 280 (plaintiff sought to restrain actions by holders of notes on some of which jnl *^ ^ Vrf * 
his name tiad been forged by A at different times, and others of which were procured ^*>*^***^C3H * 
from him by A*s fraud). — Ed. 

s Only a portion of the opinion of the court is given. — £d. 
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liability should follow the subsciiption. Each contract is a separate 
obligation, and should be separately enforced. As was pointed out 
upon the argument by the learned counsel for the defendants, this is 
jiot a proceeding to determine how large the assessment should be. 
For obvious reasons, such an inquiry should be made in equity, and 
all the stockholders should be parties.* But after the rate of assess- 
ment has been fixed, and the individual liability^ of each sto ckholder 
^as thus been ascertame^, the enforcement of such liabilit y is t he 
jjroper subject of a suit at law, iu' which the separate, rights of th e 
defendant stockholcler are distinctively to be considered. Flash «• 
Corin.* 

It \a plain, also, that each defendant may desire to set up a dinerent 

defence. One stockholder may have paid his assessment in whole 

.2, or in part ; a pother m a y seek to raise the question whether tl^ e Iowa 

court had jurisdiction to make the levy ; a third may wi sh to attack 

o^/^^^^^usjuiAT^ th e^^mou nt of ihe^ ass e ssment ; another may aver that his subscript 

•-r ^^^^^o^-t^tion was void from the beginning ; and still other defences, which need 

•"^^ r-'jaot be specified, are readily conceivable. We say nothing about the 

c^(A'y^'^ ^ validity of these defences. Some of them may not be available, and 

others may not be successful ; but each defendant has the right to 
make whatever objection he may see fit to raise, in order that it may 
be passed upon by the court. If the defendants are numerous, as 
they are in the pending suit, it would be almost, perhaps wholly, im- 
possible to apportion fairly the costs of hearing and of determining 
many unrelated issues. 

The analogy of similar proceedings is also against the method 
adopted by the bill in controversy. An assessment by the comp- 
troller of the currency upon stockholders of a national bank closely 
resembles the levy now before the court. So, also, does an assessment 
upon the stockholders, or the members, of an insolvent insurance com- 
pany, under the Pennsylvania statutes, ^ut, so far as. we kpow^ sijnh 
assessments are always recovered by actions at law, brought separately 
against each member or stockholder, and we see no good reason why 
the assessments now in dispute should not be sued for in the same 
wav. 

The demurrer to the bill must be sustained.* 

1 Bailey v, Tillinghast, 99 Fed. R. 801 Accord, 

If a carrier who insured in behalf of numerous owners of goods has collected the insur- 
ance money in case of loss, a bill may be filed by some of the owners in behalf of all 
against the carrier for the ascertainment and payment of the share of each. Pennefeather 
V. Baltimore Co., 58 Fed. R. 481. 

If numerous insurance companies hare insured the same property, with the usual stipu* 
lation as to apportioning the amount payable by each in case of loss, and they all claim 
to have been deceived by the same misrepresentation, equity will restrain actions at law 
brought by the insured, and ascertain what proportion, if any, shall be paid by each com- 
pany. Home Co. v. Va, Co., 109 Fed. R. 681; 113 Fed. R. l! — Ed. 

s 109 U. S. 880, 8 Sup. Ct. 263. 

* Disney «. Robertson, Bunb. 41 (bill by owner of manor for tolls); Bonnie v. Prentice, 1 
Bro. C. C. 200 (bill for quit-rents); Kennedy «. Gibson, 8 Wall. 606 (temble); Hale v. Allin- 
aon, 102 Fed. R. 709, 106 Fed. R. 258 Accord, 

In a note to Best v. Drake, 11 Hare, 871, the reporter reproduces the following extraordinaxy 
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W. F. MARSH V. S. L. KAYE and Others. 
CoVBT OF Appeals, New Yobk, Octobeb 1, 1901. 

[168 New York Reporit, 196.] 

This action was brought by a creditor of the Ladies' Deborah Nur- 
sery and Child's Protectory on behalf of himself and others similarly 
situated against the receiver of the corporation, some seventeen direct- 
ors and fiftycreditorg, to enforce the liability of the directofs'for" the 
debts of the corporation, to distribute the amount recovered among 
those entitled, and for other equitable relief. 

The question before the court was whether the unlimited liability 
of the directors could be enforced in equity or only at law.^ 

CuLLBX, J. I agree with Judge Bartlett in the view that the 
liability of the directors in this action is essentially the same in char- 
acter as that of stockholders under various statutes regulating the 
incorporation of corporations, differing from the latter only in degree. 
So far as the appellate division seems to have entertained a different 
opinion, I think that learned court erred. But this concession does 
not lead to the conclusion that the court below erred in its decision. 
It cannot be questioned that under the statute ' the defendant direct- 
ors became personally liable for the debts they contracted oh behalf 
of the corporation payable within a year, provided that an execution 
was first returned unsatisfied against the corporation, and that this 
liability can be enforced against them in an action at law to the same 
extent and in the same manner as any debts they may personally have 
incurred. The question is, does an action iD. equity, lie to enforce this 
liability brought ^y one creditor on behalf of himself and aU..QthfiIP 
against all the directors ? While undoubtedly resort may often be had 
Vo equity to enforce legal obligations, still it is the rule that a court of 
law is primarily the proper forum for such litigation, and that resort 
to equity can be had only where the remedy at law is inadequate or 

bill of peace, in the time of Lord Nottingham, given in the Diary of Narcinsus Luttrell: "Al 
l>ill in Chancery was this term preferred by a widow against 500 persons, to answear what 
moneys they ow'd her husband ; the bill was above 3000 sheets of paper, to the wonder of 
most people ; but the Lord Chancellor looking on it as vexatious, for it would cost each 
Defendant a 100/. the copyeing out, he dismissed the bill, and ordered Mr. NttDTnan^ the 
councellour, whose hand was to it, to pay the Defendants the charges they have been att.'* 
— Ed. 

1 This statement of the case is taken from the dissenting opinion of Bartlett, J. Only 
the opinion of the court is given. 

< Membership Corporations Law (Laws of 1895, ch. 559, § 11): ''The directors of every 
membership corporation, except a society for the prevention of cruelty to children or ani- 
mals, shall be jointly and severally liable for any debt of the corporation contracted while 
they are directors, payable within one year or less from the date it was contracted, if an 
action for the collection thereof be brought against the corporation within one year after 
the debt becomes due, and an execution issued therein to the county where its office is, or 
where a certificate of its in(x>rporation is filed, be returned wholly or partly unsatisfied; 
and if the action against the directors to recover the amount unsatisfied be commenced 
within one year after the return of such execution.*' 
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will lead to inequitable results. It is, therefore, incumbent on the 
plaintiff to show why an equitable action is necessary to secure his 
rights. Where the liability of the stockholders or directors is limited 
in amount, and the fund to accrue from such liability may be inade- 
quate to satisfy all the claims against the corporation, an action in 
equity on behalf of all the creditors, in which the fund can be applied 
ratably on all claims, is absolutely necessary to secure equality.^ The 
opinion delivered by the present chief judge of this court (then in the 
supreme court) in Bauer v, Flatt ^ discusses this question at length, 
and the decision in that case proceeded on the ground of the limited 
liability of the directors and stockholders. The case was unquestion- 
ably properly decided. But it has no application to the one now before 
us. There is no fund to be distributed among the creditors except 
such as may proceed from the conversion of the assets of the corpo- 
ration. No protection for those assets is required. The court has 
already in an appropriate action appointed a receiver, and the fund 
will be distributed in that action, not in this. The only thing to be 
reached in this action is the personal liability qf_ the directors, whick, 
is absolute aiicfuhTimTledr' This in m) sense constitutes a fund to be 
protected" or preserved "fOt the creditors or to be distributed amo ng 
tliep i. The status of these creditors of the corporation, and, there- 
fore, creditors of the directors, does not differ from that of other cred- 
itors of the directors personally. While in a certain broad sense \t 
may be said that every man's property is a trust fund for the payment 
of his debts, no action in equity has ever been maintained by a cred- 
itor at large to seize and administer the estate of a debtor for the bene- 
fit of creditors generally. Bankrup tcy pro ceedings are the only means 
to attain such an object. If this action is sustained the court may, 
SoubtressTresIram' proceedings against the directors by the creditors 
of the corporation, but surely it cannot enjoin the other creditors of 
the directors. The defendant directors, if they are of insufficient re- 
sponsibility, may, therefore, Yoluntarily apply all their property to 
the payment of other creditors, or, while this action is progressing, 
such property may be seized by those creditors under legal proceed- 
ings. Meanwhile creditors of this class are tied hand and foot. 
Usually the intervention of equity is invoked in aid of the creditor. 
In this case an equitable action would serve no useful purpose and in 
no way aid the creditors, on whose behalf it is brought, but, on the 
(contrary, put them at a marked disadvantage as compared with other 
creditors. Nor is the action necessary to protect the directors. There 
can be no apportionment of liability between the directors, for each is 
liable for all debts, not for his share of them. An action in equity 
could be maintained by one director who had paid obligations of the 

1 N. Y. Co. r. Beard, 80 Fed. R. 66; Weeks v. Love, 60 N. Y. 668, 671; Mathes ». Neidig, 
72 N. Y. 100; Pfohl v. Simp«)n, 74 N. Y. 137; Bauer v, Piatt, 72 Hun, 836; United Co. ». 
Vary, 79 Hun, 103, 105; Moosbrugger, 7 N. Y. Ap. Div. 380. 

A creditor proceeding in equity may have an injunction to restrain other creditors from 
proceeding at law. Pfuhl v. Simpson, 74 N. Y. 137. — Ed. 

s 72 Hun, 326. 
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corporation against his codirectors for contribution, an action in 
which there would be an account taken of all payments made by any 
of the parties. Ko such relief can be granted here, for judgment must 
go against all the directors for the total amount of the debts. 

I have not discussed the question whether this suit can be main- 
tained to prevent a multiplicity of actions, as I think that point is 
disposed of by the recent decisions of this court in O'Brien v, Fitz- 
gerald,! Empire State Savings Bank v. Beard,' and Dykman v. Keeney.* 
In those cases it would have been a distinct and manifest advanta^ge 
to the plaintiff to be able to maintain the action. Yet this court 
thought the plaintiff must be confined to his remedy at law. Here, 
as I have shown^^the maintenance of the action, instead of being bene- 
ficialto the creditors, will be palpably injurious to the m. 

The judgment of the appellate division should be affirmed, with 

costs. 

Judgment affirmed. 



JONES V. HARDY and Others. 
Supreme Court, Alabama, November Term, 1899. 

[127 Alabama Reports, 821.] 

Sharpe, J.^ The bill alleges in substance that the defendant 
Hardy, who was the complainant's agent in the management of cer- 
tain plantations, without authority made sales of complainant's crops 
and used their proceeds, and that he wrongfully appropriated to his 
own use moneys supplied by complainant to him as such agent, and 
that as to those matters there is a necessity for a discovery and ac- 
counting. It is as recipients of the property so disposed of by Hardy 
that the defendants other than he are sought to be held liable. 

As against Jacob and Ed Marx it is alleged in effect that with 
knowledge of Hardy's agency they bought from him a quantity of 
cotton and com belonging to complainant, and that they received 
from Hardy and applied to his individual account moneys belonging 
to complainant. 

Defendant Schwarz is charged with buying sixty-two bales of the 
cotton from Hardytwbich she afterwards sold to the defendant Ely, 
and Ely is charged with converting the cotton to his own use by re- 
selling it. The defendant bank is alleged to have bought other bales 
from the same source, and Fanny and Moses Marx are jointly charged 
with buying from Hardy still otiier bales of complainant's cotton. 

The supposed necessity for suing the defendants jointly appears in 
the following quotation from the bill : " Said Hardy and said parties 
to whom said cotton was sold are guilty of conversion of orator's pro- 
perty and are liable to him for the value of the same ; and orator 

1 143 N. Y. an. « 161 N. Y. 638. « 164 N. Y. 483. 

* Only the opinion of the conrt is given. — Ed. 
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avers that to sue all the parties who purchased from said Hardy pro- 
perty of complainaut would be costly and would require a great mul- 
tiplicity of suits; and orator avers that he brings this suit in the 
chancery court to avoid the multiplicity of suits by reason of the num- 
ber of defendants who would be separately interested in the several 
conversions." 

To settle several controversies in a single suit^ and thereby prevent 
a multiplication of suits, equity will assume jurisdiction under a 
variety of circumstances, but it will never interfere to forestall legal 
remedies when the causes of suit are entirely separate and distinct 
from each other and depend for their adjustment on no common or 
connected right, relation, or necessity. When the jurisdiction is in- 
voked by a single complainant against several to whom his interest is 
separately opposed, he must show that the interests of the defendants 
are related to each other as being connected with, or convergent in, 
the property right or question involved in the suit. Pom. Eq. Jur. 
§274. 

Except as to the defendant Hardy the matters depended on for 
relief are purely of legal cognizance, springing from separate tortious 
acts done outside the scope of Hardy's agency, so that neither the fact 
of agency nor other fact alleged in the bill established any connected 
relation between the defendants or their acts complained of which 
will authorize a resort to equity for the purpose of avoiding numerous 
suits, nor is there anything else alleged which gives the bUl equity as 
to the defendants whose demurrers were sustained. 

Let the decree appealed from be affirmed at appellant's cost. 



THE CITY OF CHICAGO v. L. C. COLLINS and Othebs.^ 
Supreme Court, Illinois, October 24, 1898. 

[176 Illinois Reports, 446.] 

The appellees, three hundred and seventy-three in number, residents 
and taxpayers of the city of Chicago, suing in behalf of themselves 
and all others similarly situated, filed a bill to enjoin the city from 
enforcing an ordinance providing that all vehicles used upon the 
streets of the city, including those for private use, for pleasure, etc., 
should pay an annual license fee, and that any person using any 
vehicle without first having obtained a license therefor, or failing to 
have said vehicle properly tagged so that it would appear the license 
had been paid, should, on conviction, be fined a sum of not less than $10 
nor more than $50 for each offence. The ordinance requires wagons, 
carriages, coaches, buggies, bicycles, and all other wheeled vehicles 
propelled by horse power or by the rider, shall be so licensed. 

It is contended that the ordinance is void because the city has no 
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power to require a license for private vehicles used on the streets of 
the city, nor to impose a tax by way of license ; that a tax so imposed 
on vehicles, on account of their different values, would not be uniform ; 
that great injury would result because of injury to health and because 
of interference with the right of complainants to use the streets, and 
consequent injury to business by the prevention of free locomotion 
from place to place, and by the citizens being harassed by arrests, etc. 
The bill prayed for an injunction perpetually enjoining the enforce, 
meiit of the ordinance.^ 

Mr. Justice Phillips delivered the opinion of the court. 

Two questions are presented by this record : Has a court of equity 
jurisdiction to enjoin the enforcement of an ordinance of a city ? and 
has the city, under the express or implied powers conferred on it by 
the legislature, authority to adopt this ordinance ? 

The enforcement of a void city ordinance may be enjoined, in order 
to prevent a multiplicity of suits, at the instance of any person whose 
interests are impaired by it. A court of equity, however, cannot de- 
termine whether the ordinance has been violated, but merely whether 
it is void. Where such court is resorted to on the ground of preven- 
tion of a multiplicity of suits, there must be a right affecting many 
persons. Poyer v. Village of Des Plaines ; * Chicago, Burlington and 
Quincy Railroad Co. v. City of Ottawa.* Pomeroy, in his work on 
Equity Jurisprudence (§ 245), in treating of the jurisdiction of courts 
of equity on that ground, divides them into four classes, and in the 
tliiixl and fourth classes states the principle : ** Third, where a num - 
ber of persons have separate and individual claims and riyhts of action 
against the same party. A, but all arise from snme noT nninn ftanaft^ arft 
«;overned bv the same legal rule, and involve ^imilar fac ta, and the 
whole matter might be settled in a suit brought by all these persons 
uniting as coplaintiffs, or one of the persons suing on behalf of the 
others, or even by one person suing for himself alone. The case of 
several owners of distinct parcels of land upon which the same illegal 
assessment or tax has been laid is an example of this class. Fourth, 
where the same party. A. has or claims to have some common right 
against a number of persons, the establishment of which would reg u- 
larly require a separate action brought bv him against each of these /iA^^Jr^ ^^ 
persons or brought bv each of them against him , instead thereof he 
might procure the whole to be determined in one suit brought by him. 
self against all the adverse claimants as codefendants." It is familiar 
that on this ground taxpayers of a town, city, or county, or other tax- 
ing district, may file a bill to restrain or set aside an illegal general 
tax, whether personal or made a lien upon their respective property. 
All wood V. Cowen ; * Kimball v. Merchants' Loan and Trust Co. ; * 
Searing v. Heavy sides.' 

The claim that the failure of complainants to pay this tax, and resort. 

1 The utateroent » abridged and the argnroents with a portion of the opinion are omitted. 
—Ed. 
< 123 III. 111. « 148 111. 897. « 111 Dl. 481. • 89 Dl. 611. « 106 Dl. 85. 
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to legal actions to recover the amount precludes equitable interference, 
cannot be sustained. Many cases undoubtedly exist where equity will 
interfere to protect an invasion of property rights where the remedy 
at law is not entirely adequate, and where peculiar difficulties inter- 
^ vene the jurisdiction will be upheld. In the present case three hun- 
dred and seventy-three complainants have filed their bill for relief. 
Their grievance is precisely the same and arises from the same cause. 
The various parties aggrieved, although not jointly interested, are 
allowed to sue together for the express purpose of avoiding a multi- 
plicity of suits and to have the controversy settled in one hearing. 
^«>irhe municipality is charged with a public trust, and where it is about 
(W* ' to commit an act clearly illegal, the necessary effect of which will be 
to impose heavy burdens upon the property of citizens and taxpayers, 
U**^ it becomes amenable to the jurisdiction of equity for a breach of trust, 
yy^ ^ and such court may interfere by injunction for the prevention of such 

act. Where the controversy is between two parties only, or where but 
j^ju^ few persons are involved, then, unless complainant's rights have been 
^2<fcM>^ ^ established at law, a court of equity will not interfere. Poyer v. Vil- 

0^ ^ question as to whether jurisdiction exists in a court of equity. In 

js^ Ai^ general, an adequate legal remedy will suffice to make such courts 

. Vj^ hesitate in acting. But inadequacy in granting relief for the deter- 

^ Ji^ mination of a right may arise from causes other than mere forms of 



>**> 



\j^^^'^^^^ l*ge of I^es Plaines ; * Chicago, Burlington and Quincy Railroad Co. v, 
^"^ f^jiA> City of Ottawa ; * Yates v. Village of Batavia.* 

No inflexible rule can be laid down for the determination of the 




-( 



->,*^femedy, and it will not do to sacrifice justice on the mere ground of the 
*j3a *3 form of the remedy, where convincing facts show that adequate relief 
can best be had in the forum of a court of equity. In this case three 
hundred and seventy-three complainants present facts showing that 
between 200,000 and 300,000 citizens and taxpayers are affected by 
the provisions of the ordinance, and if compelled to pay the illegal 
tax, hardship and injustice will result to an enormous number of per- 
sons. If they pay the tax and are compelled to resort to a court of 
law to recover back the amount so paid, the business of the courts will 
be obstructed by the number of actions of the same character. Long 
delay will ensue, and the costs to the persons so paying such illegal 
tax or license fee will be greater than the amount to be recovered. 
Under any circumstances, if the license exacted is illegal it would 
amount to oppression and injustice to a large part of the population 
of the city of Chicago, and this bill presents a case for the jurisdiction 
of a court of equity. 
The decree of the circuit court of Cook County must be affirmed. 

Decree affirmed.^ 

1 188 ni. 111. s 148 til. 897. * 79 III. 600. 

^ Wilkie V, Chicago, 188 III. 444, 88 111. Ap. 315 (ordinance requiring plumbers to take 
cat a license); Breitung «. Chicago, 92 111. Ap. 118 (ordinance as to sale of cigarettes); Dayia 
V, Fai^ig, 128 Ind. 271 (ordinance for closing saloons at 11 p. m.); Sylvester Co. v. S(. Louis, 
180 Mo. 823 (ordinance imposing tax on sale of coals — but see contra in case of statute of 
this state prohibiting sale of uninspected beer); Wallack v. Society, 67 N. T. 28, 29; D17 
Dock Co. V, Mayor, 47 Hun, 221, 223 Accord. 
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LORD BATH v. SHEBWIN. 
Ik Chanceby, befobe Lord Cowper, C, Trinity Term, 1706. 

[Precedents in Chancery, 261.] 

In the House of Lords, January 17, 1709. 

[4 Brmen's Catet in Farltament {T<mlin*s Ed.) 878.] 

A BILL was brought for a perpetual injunction to stay the defend- 
ant from bringing any more ejectments to try his title at law, suggest- 
ing that the plaintiff had five verdicts, and that it was an unreason- 
able vexation, etc. ; therefore to put his title in perpetual peace was 
the end of the bill. 

The Lord Keeper, after this had been fully debated, took time to 
consider of it and now delivered his opinion, viz., that to give the 
court an original jurisdiction there ought to be a fraud, or a trust, or 
some accident fall out in the case to prevent some great inconven- 
ience, as between a lord of a manor and the tenants thereof, to settle 
the several rights ; if in case the right between the lord and the 
several tenants was to be settled in separate actions, the difficulty 
upon the lord would be insuperable, by reason of the multiplicity of 
suits at law, the like in settliug boundaries, etc. : therefore this court 
will interpose and direct an issue to be tried, and the conscience of 
the court thereby informed and satisfied ; this court will then put the 
whole in peace by a perpetual injunction. 

But .this case, he said, was in its nature new, and did not fall under 
the general notion of a bill of peace ; this being only between A and 
6, and one man is able to cx>ntend against another ; and if the courts 
of law on new demises virill not suffer the former verdicts to be pleaded, 
he could not help it : he said he was satisfied of the vexatiousness of 
the defendant in this case ; but if it was a grievance it was in the law 
which was proper for another jurisdiction, viz., the Parliament, to 
reform, and that it would be arrogance in him by decrees or injunc- 
tions to take upon him the reformation of the law. 

But from this decree the plaintiffs appealed ; and on their behalf it 
was insisted that a perpetual injunction ought to have been granted, 
upon the circumstances of the case ; and because the matter and only 
point in question had undergone so many and such strict examinations, 
and had been so fully settled by no less than five trials at bar, all the 
same way, and in the most solemn manner possible. As to the objec- 
tion that the common law having fixed no bounds to the number of 
trials in ejectment, persons were at liberty to prosecute in that way 

It seems that, if several persons were threatening mandamiu proceedings, equity woald 
restrain them at the suit of one who made it appear that he had a common defenoe to them 
■IL Andelv. Starke], 19Sm. 906.— Bd. 
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as often as they pleased, and therefore a court of equity ought not to 
restrain their right, it was answered that the method of trying the 
title to inheritances by ejectment was of no very long standing, for the 
ancient way of trying such rights was in real actions ; and there the 
wisdom of the common law had fixed proper limits to such prosecu^ 
tions for preventing vexatious and endless contests ; and as so great 
an inconvenience, and even abuse of the law was practised in this 
case, it was highly reasonable that a court of equity should interpose, 
and obviate the mischief by granting a perpetual injunction, after the 
right and the only matter in question had been tried so often and 
fairly settled by so many solemn and concurring verdicts. That there 
were many precedents where courts of equity had granted perpetual 
injunctions for quieting inheritances, after two trials, and where only 
one of those trials had been directed by such court ; and it was con- 
ceived that the reason in this case was full as strong, where the re- 
spondents, by their own choice, had tried the single point in question 
by five several juries, in three different counties. 

On the other side it was contended that where any person has a 
right of entry into lands, he may by law enter whenever and as often 
as he pleases, and, when in possession, may make a lease ; and if the 
lessee be disturbed, an ejectment may be brought in his name. And 
this right the law had not thought fit to limit or restrain, but looked 
upon the party's bearing his own charges, and paying his adversary's 
costs, to be a proper penalty on the one, and a sufficient compensation 
to the other ; so that upon these terms he might bring as many eject- 
ments as he pleased : and, therefore, to reverse the present decree 
would be directly to make a new law. And that the matter in ques- 
tion was purely a matter of fact, triable by a jury, without involving 
any one point proper to give a court of equity jurisdiction ; nor was 
there any one precedent of such a decree as the appellants sought for 
in this case, where the question was singly a point of fact, between 
heirs at law on the one side, and persons claiming under a voluntary 
•conveyance on the other.* 

But after hearing the counsel on this appeal, it was ordered and 
adjudged that the decree of dismission complained of should be re- 
versed ; and that the court of chancery should forthwith issue a per- 
petual injunction to stay the proceedings at law of the defendants in 
chancery, and all claiming under them, against the now appellants 
and all claiming under them, upon the pretended title of the said 
defendants, grounded upon the alleged illegitimacy of Christopher, 
late duke of Albemarle.* 

1 The stst«in«nt of the oAoe and portions of the argaments of counsel are omitted. — Ed. 

s Barefoot 9. Fry, (r.2:) Bunb. 168 (five unsucceMful actions at law by defendant); 
Dalton V. Dalton, Sel. Cai*. Ch. 13 (three trials) ; I^ighton o. Leighton, (1720) 1 P. Wms. 
67S, 1 Stra.404, 4 Bro. P. C. (TomL.Ed.) 378 (two verdicts against the defendant); Hol- 
land V. Challen, 110 U. S. 16, 19 ; Craft v, Lathrop, 2 Wall. Jr. 103 (defendant thrice 
anraccessful at law); liarmon v. Dyer, 10 Dist. Col. R. 292; Pratt r. Kendi[ | p. 128 lU . 
293 (three verdicts against defendant) ; Dedman v. Chiles, 3 Mont. iiA (two verdicta 
against the def entrant); Marsn v. iteea, 10 Oh. 347 (two verdicts against the defendant); 
Devonsher «. KewenhaDH, 2 Sch. & Lef . 199, 211 (tewMe) Accord. 
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LORD TENHAM v. HERBERT. 
Iv Changebt, before Lord Hardwicke, December 17, 1742. 

[2 Atkynty 488.] 

The plaintiff brought Ms bill in order to establish a right to an 
oyster fishery, and to be quieted in the possession of it against the 
defendant Herbert, who claims the piece of ground where this fishery 
is as belonging to his manor. 

The defendant demurred to this bill, as it is a matter properly tri- 
able at law. 

The Lord Chancellor. Undoubtedly there are some cases in 
which a man may, by a bill of this kind, come into this court first; 
and there are others where he ought first to establish his right at 
law. 

It is cei'tain, where a man sets up a general exclusive rip ht and ^i 

where the persons who controvert it with him are very numerous, and 4^*^ 



((• 
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he cannot by one or two actions at law quiet that right, ne may come 
into this court first, which is called a bill of peace, and the court will 
direct an issue to determine the right, as in disputes between lords of 
manors and their tenants, and between tenants of one manor and an- 
other; for in these cases there would be no end of bringing actions of 
trespass, since each action would determine only the particular right 
in question between the plaintiff and defendant. 

As to the case of the corporation of York and Sir Li(mel Pilking- 
ton, the plaintiffs there were in possession of the right of fishing upon 
the river Ouse, for nine miles together, and had constantly exercised 
that right ; and as this large jurisdiction entangled them with differ- 
ent lords of manors, it would have been endless for the corporation 
to have brought actions at law. 

But where a question about a right of fishery is only between two 

It seems that the doctrine of the principal case applies to criminal prosecutions, as well 
as to civil actions. Wallack «. Society, 67 N. T. 23, 29 ; Balofi^h 9. Lrman, 6 N. T. Ap. 
Dir. 271, S76 ; Cavanaugh v. Cleveland, 6 Oh. Dec. 329, 331. But see contra Washington 
Co. 0. District, 6 Mack, 570. 

between two pen ons. One satisfactorr trial resalting in favor of the plaintiff in equity is 
generally regarded as sufficient. Mariner r. UwynneV 6 flicL 313 ; Klnowles g. Inche:*. 12 
Cal. »12J ai6 ; Caro t». Pensacola Co., 19 Fla. 766 ; Porter r. Reed, 123 Mo. 687 ; Pater- 
son Co. «. Jersey City, 9 N. J. Eq. 434 ; Trnstees v. Nicoll, 8 Johns. 566, 690. 

But in Dishong o. Finkbiner, 46 Fed. R. 12, because of a Pennsylvania statute, one verdict 
was not sufficient. 

A verdict is not always essential. The vexations institution and abandonment of re« Tt^^^S***' 
peated actions warrants a bill to restrain the continuance of such conduct._ Kwwiis CT 157 | ^ Sf^f 
B(eMBVJJXEJift*«675. See a similar very early precedent, (jsyo) lu sel. (^asrCh., Seld- 
Socy., No. 18. 

A previous decree in equity, establishing the right of the parties in a case properly 
within the jnrisdiction of chancery, is as good a basis for a bill of peace as a prior judg- 
ment at law. Pratt v. Kendig, 128 III. 293, 298 ; Ten Eyck v. Sjoburg, 68 Icwa, 625. — 
Ed. 
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lords of manorSi neither of them can come into this court till the 
right is first tried at law.^ 

Lord Tenham does not charge in this case any possession for the 
last thirty-eight years, so that this is in the nature of an ejectment 
bill; the plaintiff says that this piece of ground aqua cooperta be- 
longs to him ; Mr. Herbert insists that it belongs to him ; so that this 
may very properly be determined at law, as it is a mere single ques- 
tion, to try the right between two persons ; and it is not like the case 
of the corporation of York, who must have gone all round the com- 
pass to have come at their right at law. 

Therefore the demurrer must be allowed. 



ROBERT BILL AND THOMAS GIFFORD v. JOHN BODY. 
In Chanceby, before Sib Nicholas Bacon, L. K., 1669. 

[Cory, 70.] 

The defendant exhibited his bill in the chancery, for certain 
lands, and afterwards sued the plaintiff in the common pleas for the 
same lands, before the matter was determined in the chancery ; there- 
fore an injunction was awarded against the said Body, to stay his 
proceedings in the common pleas. 



THE MAYOR AND CORPORATION OF YORK v. SIR L. 

PILKINGTON. 

In Chancebt, befobe Lobd Habdwicke, C, Mat 14, 1742. 

[a Atkiffu, 302.] 

The plaintiffs claim the sole right of fishing in the river Ouse ; the 
defendant claims a right likewise ; a bill and cross-bill were brought 
to establish their several rights. 

While these suits were depending, the plaintiffs caused the agent 

1 Wilber o. Smeaton, 1 Bro. C. C. 678; Best «. Drmke, 11 Hare, 369; Peters v. Preyost, 
1 Paine, C. C. 64; Mt. Zion «. Gilman, 14 Fed. B. 123; Knowles v. Inches, IS Call 21S; 
Bond V, Little, 10 Ga. 396; Nevitt «. Gillespie, 2 Mass. 108; Patterson o. McCamant, 28 
Mo. 210; Kincaid v. Hratt, 24 Neb. 662; Trustees v. Nicoll, 3 Johns. 666, 690; Eldridge 
V. Hill, 2 Johns. Ch. 281 ; Ljerly v. Wheeler, Busbee, Eq. 267; Lowe «. Loiny, 4 Oh. 77; 
Devonsher v. Newenham, 2 Sch. & Lef. 199, 208 Accord, 

Even though several persons are entitled to maintain a bill of peace without a prior pro- 
ceeding at law, one of them proceeding as sole plaintiff and seeking relief for himself alone 
will fail unless he has first established his right at law. Baker v. Bogers, Sel. Gas. Ch. 
74; Cowper v. Clerk, 3 P. Wms. 156; Holder «. Chamberj, 3 P. Wms. 266, 267; Phllllpa 
v» Hadaon, 2 Ch. Ap. 243. — £d. 
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of the defendant to be indicted at York sessions, where they them- 
selves are judges, for a breach of the peace in fishing in their liberty. 

A motion was made on behalf of the defendant to stop the prose- 
ention. 

The Lord Chancellor. This court has not originally and strictly 
any restraining power over criminal prosecutions ; * and in this case, 
if the defendant had applied to the attorney-general, he would have 
granted a noli prosequi. 

For when a complaint is grounded on a civil right, for which an 
action of trespass would lie, the attorney-general of course grants a 
noliproaequL 

This is a complaint merely for fishing in the river, without any 
actual breach of the peace, which the mayor and corporation say is a 
trespass upon them. 

If it could be made to appear at law that the plaintiffs were both 
judges and parties, it might come out to be coram non jtuliee, but it 
might be difficult to make out this. 

If actions of trespass had been brought vi et armis, this court would 
have stopped, them ; but though I cannot grant an injunction, yet I 
may certainly make an order upon the prosecutors to prevent the pro- 
ceeding on the indictment. 

Supposing it was a suit for a tight of land where entries had been 
made, and the bill was brought to quiet the possession, and after that 
they prefer an indictment for a forcible entry, which is of a double 
nature, as it partakes of a breach of the peace, and is also a civil 
right, this court would certainly stop the proceedings upon such in- 
dictment. 

Where parties submit their right to the court, they have certainly 
a jurisdiction, and may interpose. 

Therefore I will make an order to restrain the plaintiffs from pro- 
ceeding at the sessions till the hearing of the cause and further order.' 

1 Holdentaffe v. Saunders, 6 Mod. 16 (temHe); Montague v. Dadman, 2 Ves. Sr. 896, 398 
(aemUe); Att7.-Gen. «. Cleaver, 18 Ves. 211, 220. 

Nor will equity restrain proceedings before a court-martial. Perrault v. Rand, 10 Hun, 
21:2. — Ed. 

< Montague v. Dudman, 2 Ves. Sr. 896, 398 (atmbU); Atty.-Gen. v. Cleaver, 18 Ves. 211, 
220 (semble); In re Sawjer, 124 U. S. 200, 211; Harkrader v. Wadley, 172 U. S. 148, 166; 
Spink V. Francis, 19 Fed. R. 670, 20 Fed. R. 567, 568 (temble); Wadley v. Blount, 66 Fed. 
R. 667 Accord, 

Equity will restrain bv injunction a criminal prosecution for an act performed by order 
of the court. Turner v. Turner, 15 Jxa, 218. — £d. 
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SAULL V. BROWNR 
Court of Appeal in Chancery, November 18, 1874 

[Law Reports, 10 Chanctrji Appeals, 64.] 

Sarah Saull, the executrix of Thomas Saull, filed the bill in this 
suit against her co-executor, William Saull, and Browne and Godfrey, 
two other persons who were partners with the executors in a wine and 
spirit business. The bill alleged divers acts of misconduct on the 
part of Browne and Godfrey, and that, acting in collusion, they had 
formed a scheme for transferring the business so as to injure the 
plaintiff ; and the bill prayed for a sale of the partnership property, 
and for accounts, and for payment of all profits made, and compenssr 
tion for losses occasioned by the removal of the business to another 
place of business. The defendants answered in January, 1873. 

On the 13th of November, 1874, Sarah Saull obtained from the po- 
lice court at Worship Street a summons against Browne and Godfrey 
for unlawfully conspiring to defraud her of her just share in the part- 
nership business. 

An application was then made by the master of the rolls on be- 
half of Browne and Godfrey for leave to give short notice of motion 
to restrain the proceedings on the summons ; but the master of the 
rolls thought he should have no jurisdiction to make the order, and 
refused leave. 

The motion was now, by leave, made before the court of api)eal. 

Mr. Fry, Q. C, and Mr. Ince, in support of the motion. The charge 
before the magistrates is exactly the same as that raised by the bill, 
and the court will not allow a defendant to be doubly harassed. 
Mayor of York v. Pilkington is a clear authority, and that case is 
referred to in Lord Montague v, Dudman * and Attorney-General v. 
Cleaver.* It will be very inconvenient to have the question now be- 
fore the court raised and decided in another court. 

Lord Cairns, L. C. I should be unwilling to express any doubt that 
there may be cases in which criminal proceedings instituted by a party 
to a suit in this court are so identical with the civil proceedings as to 
induce this court to order that the same person shall not at the same 
time pursue his remedy in this court and pursue another remedy 
which ranges itself under the head of criminal jurisdiction. No 
doubt there may be such a case, and the authorities which have been 
referred to, when properly understood, entirely come under the de- 
scription which I have given. 

In the present case the bill was filed by a plaintiff alleging various 
matters as to a partnership with the defendants, and asking for the 
interference of the court for the protection of the property of the 
partnership. I make no observation as to the prospects of success in 

1 2 Ves Sen. 396. > 18 Ves. 211, 290; Madd. Ch. Pr. 3d ed. p. 82ft. 
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this suit : . with that I have now nothing to do, and as to that of 
course I know nothing. But I find that the same plaintiff has taken 
out a summons before a police magistrate against the defendants, or 
some of them, alleging that they have entered into a conspiracy, and 
in the course of it have injured the plaintiff as to the partnership 
property. That summons is based entirely upon criminal proceed- ; 
ings, and the object is to obtain the punishment of the persons 
charged with the conspiracy. It appears to me that the thing which 
is sought by this summons is different from anything which could be 
obtained in this court. No doubt the criminal court may have to 
consider the question of property, but the object of the summons is 
not to obtain relief as to the property, but to obtain punishment for 
the defendants in their persons. 

We put it to the defendants' counsel whether, if before the suit 
was commenced a summons of this kind had been taken out, this I 
court could interfere with the proceedings, and it was admitted that 
the court could not interfere. So also it cannot be doubted that, after \ 
relief has been given by this court in this suit, a criminal court might 
« applied to, and the punishment of the defendants might be ob- f 
tained. If, then, such proceedings might be taken either before or < 
after the suit, it is difficult to see why they should not be taken at ; 
the same time and concurrently with the suit. There is no inconsist- ' 
ency in allowing both proceedings, as nothing which takes place on t 
the summons can be evidence in the suit. 

It would be in the discretion of the magistrate whether to hear the 
case or not ; but that is for his discretion, not for oui*s. Or, if the 
summons should result in an indictment, it will be for the attorney- 
general to consider whether such a proceeding ought to be allowed to 
go on ; but that, again, rests in his discretion, not in ours. 

There is no authority for us to make such an order, and the motioik 
must be dismissed with costs. 

Sir W. M. James, L. J. I am of the same opinion. In old times 
this court might well have been asked to interfere with criminal pro- 
ceedings taken against an officer of the court for the purpose of har- 
assing him, as he hnd no other sufficient protection. There is an old 
decision, referred to in the note to Francklyn v, Colhoun,^ that resist- 
ing and killing a sequestrator was not murder. At that time, there- 
fore, the court had cause to interfere with criminal proceedings, but 
the cause for so doing has now ceased. The authority produced to 
us. Mayor of York v. Pilkington, is, as far as I know, the only case 
in which this court has made such an order as we ai^e now asked to 
make ; and even that case is not exactly similar, because it appears 
that the same right would there have been tried in both courts. 

Sib G. Hellish, L. J. I am of the same opinion. The power of 
this court to interfere with a criminal pronee rlinpr oary njnlj^riRft wlmn — 
the criminal proceeding is of the same nature as the civil proceeding. 
LJy ftAfififiited was of that nature, bu^^^ >^firft ^-^ft p^r>/>Q^/iingo pvr> — 
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quite different, and this court is not called upon to interfere. 



1 3 Sw. 276, 280, n. 
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THIRD AVENUE R. R. CO. v. THE MAYOR, ALDERMEN 
AND COMMONALTY OF THE CITY OF NEW YORK. 

Court of Appeals, New York, June Term, 1873. 

[54 mw York RepwrU, 160.] 

This action was brought by the plaintiff to restrain the defendants 
from prosecuting more than one of seventy-seven actions, which, as the 
complaint alleged, had been commenced by them against the plaintiff 
in the justice's court in the city of New York for the first judicial dis- 
trict, until one of such actions could be finally heard and determined. 
Each of the said actions was brought at the same time to recover a 
separate and distinct penalty of fifty dollars, prescribed and imposed 
by an ordinance of the defendants, for running a passenger railroad 
car within certain specified limits of the city of New York without a 
license or certificate from the mayor. 

A demurrer was interposed to the complaint, and judgment thereon 
was rendered at special term, in favor of the plaintiff. 

LoTT, Ch. C. The jurisdiction of a court of equity to prevent, by 
injunction, a multiplicity of suits is unquestionable, and, according 
to my understanding of the points of the appellants' counsel, is not 
denied by him ; but he claims that '' an injunction to restrain the pro- 
ceedings in another suit, either in the same court or in another court 
having equal power to grant the relief sought, will no longer be 
granted." Conceding the general rule to be as claimed by him, it 
does not apply to the facts stated in, nor the case made by, the plain- 
tiff's complaint. To make it applicable, it must appear that the jus- 
tice's court, in which the actions sought to be restrained are pending, 
has power to grant the relief asked by the complaint in this action. 
This is not claimed by the counsel. That court is also without a very 
important power, possessed by courts of record, which, if it existed in 
reference to actions pending therein, would have rendered the present 
action unnecessary. Any court of record has the power, whenever 
several suits are pending in it by the same plaintiff against the same 
defendant for causes of action which may be joined, to order the sev- 
eral suits to be consolidated into one action. (2 Rev. Stat., p. 383, 
§ 36.) The supreme court has also the power, if one or more of such 
suits be pending in the supreme court and others be pending in any 
other court, to order the suits in other courts to be consolidated with 
that in the supreme court. (Id., § 37.) 

The above provisions, it will be seen, do not reach the suits sought 
to be restrained, and the justice's court in which they were pending 
had not, as I have stated, the power of consolidating them. The plain- 
tiff must, therefore, have been subjected to the cost and expense of the 
defence of all of those actions, if it had not obtained relief under its 
complaint in this suit 
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It is material to bear in mind, in consideration of the questions 
raised by the demurrer to the complaint, that it is not asked to re- 
strain the defendants from obtaining a decision by the justice's court \ 
of the question involved in the actions pending therein ; but the con- , 
iiinuance of the prosecution of one of them is suffered and permitted, 
and an injunction to restrain and forbid the proceedings in the others / 
of them is only asked until that which shall be proceeded in can be 
finally heard and determined, and the injunction granted by the judg- 
ment appealed from is to that extent only. The question to be decided ' 
in all of the suits is the same, and a single one, depending on the same 
fact s. The decision made in the one which is to be prosecuted will, • 
m its effect, be a decision of all of them. The injunction asked and 
granted does not operate as an absolute but a temporary stay only of 
the actions to which it applies, and the plaintiff has offered in the com- 
plaint to give any security required for the- payment to the defendants 
of the sum claimed in all of the said actions if it should be finally de- 
cided that it is liable for the penalty by said ordinance prescribed, and 
for the expense of prosecuting such action or actions as might be fv 
necessary to determine the same. The case is different from those of 
West V. The Mayor, etc.,* and Oakley v. The Mayor, etc' The in- y 
junction asked in them was to restrain absolutely the prosecution of 
any suits at law for breaches of certain corporation ordinances. They 
are therefore clearly distinguishable from this. The relief herein was 
substantially to the same effect as that which would have been ob- 
tained if the actions had been all pending in the supreme court or 
any court of record by a consolidation of them. 

It is said by Judge Story that " courts of equity discourage, in 
various forms, the promotion of unreasonable litigation, and on thifs 
ground, for the purpose of preventing a multiplicity of suits, they will 
not permit a party to bring a bill for a part of a matter only, where 
the whole is the proper subject of one suit. Thus, for example, they ^ 
will not permit a party to bring a bill for a part of one entire account, 
but will compel him to unite the whole in one suit, for otherwise he 
might split it up into various suits and promote the most oppressive < 
litigation. Upon a ground somewhat analogous, if an ancestor has \ 
made two mortgages, the heir will not be allowed to redeem one with- 
out the other." (Story's Eq. PI., § 287.) The same principle is clearly 
applicable to the present case. See also, in support of the principle, 
Story's Equity Jurisprudence, § 457 ; id., § 853 ; id., § 901 ; Hanson 
V. Gkirdiner;' Livingston v. Livingston;* New Haven R. R. Co. v. 
Schuyler.* 

The prosecution of all of the suits referred to in the complaint at 
one and the same time would be unnecessarily oppressive, by having 
costs incurred which it is said in the complaint would be " onerous 
and oppressive ; " and the case is one, under all the facts disclosed, 

1 10 Paige^s Rep. 589. * Cited and referred to in that of West. 

• 7 Ves. Ch. Rep. 305. « 6 John. Ch. 499. 

» 17 N. Y, 608. 
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where the interference of a court of equity was properly invoked and 
exercised. 

The result of the views above expressed is that the judgment ap- 
pealed from should be affirmed, with costs. 

Judgment affirmed, . 



E. W. DAVIS AND Othbrs v. THE AMERICAN SOCIETY 
FOR THE PREVENTION OF CRUELTY TO ANIMALS. 

Court of Appeals, New York, December 3, 1878. 

[75 New York Reports, 862.] 

Earl, J.^ The plaintiffs allege in their complaint that in January, 
1873, they were engaged extensively in' the business of slaughternig 
hogs, in the city of New York ; and they describe the manner in which 
they conducted their business, claiming that they slaughtered the hogs 
by the most approved, expeditious, humane, and painless methods ; 
and they allege that the defendant Bergh, the president of tiie defend- 
ant. The American Society for the Prevention of Cruelty to Animals, 
came to their place of business, and announced to them and their em- 
ployes that they must discontinue slaughtering hogs by the methods 
then used, and thereupon arrested the plaintiff Crane and one of such 
employes for alleged cruelty to animals, and threatened that he would 
return in one week, and if he then found the plaintiffs or others carry- 
ing on said business, in the same way, he would arrest all persons 
engaged in it and stop the business, as often as he foimd plaintiffs 
conducting it in that way. They then allege the extent and character 
of their business and facts, showing that if Bergh should carry his 
threat into execution they would suffer great damage, for which no 
adequate remedy could be had in actions at law, a multiplicity of 
which would have to be instituted at great expense. They further 
allege that they are informed and believe that Bergh claims to have 
authority to interfere with and stop plaintiffs* business, under pre- 
tence of cruelty to the hogs slaughtered, and that they are apprehen- 
sive that unless restrained he will endeavor to carry his " threats into 
execution, and will continually interfere with and arrest plaintiffs and 
their employes, and stop said business so Inn ^ ft g ^ lainfiflPa carry it on 
in the manner aforesaid ; " and Ihey^ay judgment perpetually re- 
straining the defendants and their agents " from interfering with 
plaintiffs in their business in any way or manner whatever, and from 
interfering with their agents and employes while engaged" in such 
business. They do not allege that there is no valid law under which 
the defendants can act to prevent cruelty to animals, or that the de- 
fendants are not authorized to prevent such cruelty ; but the claim 
put forth is that the plaintiffs do not practise any cnielty to the hogs ; 

1 Only a portion of the opinion of the court is giren. — Ed. 



CHAP. YI.] DAVIS AND OTHEKS V. AM. SOC. P. C A. 105 

and thej thus tender an issue of fact as to their guilt or innocence of 
the crime alleged against them. 

The defendants, in their answer, take issue with the plaintiffs, and 
allege, among other things, that the methods adopted by plaintiffs for 
slaughtering the hogs are cruel and are attended with needless tor- 
ture and torment ; and that Bergh went upon plaintiffs' premises, at 
the time mentioned, as an officer of the Society for Prevention of 
Cruelty to Animals, without any malice towards plaintiffs and for the 
sole purpose of enforcing the laws of the state enacted to prevent such 
cruelty. 

Upon the trial the plaintiffs gave very x>ositive evidence tending to 
ihow that they did not practise needless cruelty upon the hogs 
slaughtered, and also to show the allegations in their complaint as to 
the manner in which they would be greatly damaged by the threat- 
ened interference of the defendants. They also proved that the de- 
fendant Bergh came to their premises, as alleged, and announced that 
they must cease to slaughter the hogs in the manner then in use, and 
that he should return in a week, and if he found them slaughtering 
the hogs in the same way, he would arrest every man engaged. He 
made no threats to break up or stop their business, — but simply that 
he would make the arrests. 

It cannot be disputed that Bergh was acting under a valid law and [ 
regular authority, and that he had the right to make the threatened 1 
arrests if the plaintiffs were actually engaged in violating the law,. I 
to prevent cruelty to animals. The only question for contestation waa; 
whether, as mat te r of fact, they were guilty or innocent of such vio« 
latio n ; and the determination ot that question could not, by such an 
a ction as this, be drawn to a court of equity ! Whether a person \ 
accused ot a crime be guilty or innocent is to be determined in a \ 
common law court by a jury ; and the people, as well as the accused, \ 
have the right to have it thus determined. If this action could be \ 
maintained in this case, then it could in every case of a person accused 
of a crime, where the same serious consequences would follow an 
arrest; and the trial of offenders, in the constitutional miode pre- 
scribed by law, could forever be prohibited. A person threatened 
with arrest for keeping a bawdy house, or for violating the excise 
laws, or even for the crime of murder, upon the allegation of his inno- 
cence of the crime charged and of the irreparable mischief which, 
would follow his arrest, could always draw the question of his guilt 
or innocence from trial in the proper forum. An innocent person,, 
upon an accusation of crime, may be arrested and ruined in his char- 
acter and property, and the damage he thus sustains is damnum absque 
injuria^ unless the case is such that he can maintain an action for 
malicious prosecution or false imprisonment. He is exposed to the 
risks of such damage by being a member of an organized society, and 
his compensation for such risks may be found in the general welfare 
which society is organized to promote. 

This action is absolutely without sanction in precedents or prinoi- 
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pies of equity. It is impossible, in a general way, to define the cases 
in which courts of equity will intervene by injunction to prevent 
irreparable mischief. They will sometimes enjoin public officers, 
who are attempting to act illegally or without competent authority, 
to the injury of the public or individuals. As was said by Allen, J., 
in The People v. Canal Board : ^ ^' That public bodies and public offi- 
cers may be restrained by injunction from proceeding in violation of 
law, to the prejudice of the public or to the injury of individual 
rights, cannot be questioned." But the case contemplated by the 
learned judge was not one like this, where a public officer, acting in 
good faith, under competent authority, was threatening to arrest per- 
sons accused of crime, for the purpose of taking them before that 
proper tribunal for trial upon the question of their guilt or innocence. 
The administration of the criminal law would be greatly paralyzed if 
no criminal could be arrested until it could be infallibly ascertained 
that he was guilty of the offence charged. The case nearest in point 
for the plaintiffs is that of Wood v. The City of Brooklyn.* It is but 
a special term decision, and yet it is by an abje judge ; and I will refer 
to it only to point out more clearly a distinction which I make. There 
an injunction was granted to prevent the enforcement of a void ordi- 
nance of the city of Brooklyn. Without determining whether that 
case was properly decided, it is widely different from this. If here, 
/ the law, under which Bergh was acting, had been wholly void, or if 
I he had been wholly without authority to act under the law, then this 
I case would have been analogous to that. But that case would have 
I been widely different, and certainly have required a different determi- 
I nation, if the ordinance had been valid, and the sole question had 
' been whether or not the plaintiff was guilty of its violation.* It is, 
therefore, unnecessary to determine, in this case, whether the plaintiffs 
were, as matter of fact, guilty of violating the law ; and for the reasons 
stated, the judgment must be affirmed, with costs. 

Judgment affirmed,* 

1 56 N. T. 890. a 14 Barb. 425. 

* In the following cases in which an injunction restraining criminal proceedings was 
refused, the controversy turned not upon the legal question of the yaliditr of the law or 
ordinance, but upon the question of fact, whether the plaintiff in equitr was guiltv of its 
violation. Municipal Co. v. McCreary, (N. T. Misc. Rep. Julv, 1908) 77 N. Y. Sup. 409; 
Predigested Food Co. ». McNeal, 1 Oh. N. P. 266; Davis v, Fasig, 128 Ind. 271 (semNe), 
— Ed. 

* No irreparable damage. — In the foUowing cases in which the enforcement of the crimi- 
nal law or penal ordinance would not cause irreparable damage to the person infringing the 
law or ordinance, he was not permitted to restrain by injunction the prosecution of crimi- 
nal or penal proceedings. Kerr v, Corp. of Preston, 6 Ch. D. 463 (penaltv de die in diem 
for building beyond a certain line — see Re Bristol Ass'n, 82 Ch. D. 503, 606); Grand 
Junct. Co. V, Hampton, 1898, 2 Ch. 831; Spink v. Francis, 20 Fed. R. 567; Helmsley v. 
Myers, 45 Fed. R. 283 (act of defendant said by the court not to threaten irreparable dam- 
age, although likely to break up the plaintiff's agencv business); Minneapolis Co. v. Mil- 
ner, 67 Fed. R. 276 (sembh); Phillips ». Mayor, 61 Ga'. 886 (selling liquor during divine 
terviee); Garrison v. Atlanta, 68 Ga. 64 (suffering cattle to go at large); Pover «. Des 
Plaincs, 123 HI. Ill (public picnics); State v, Theard, 48 Jjl, An. 1448 (selling beer at one 
picnic); Crighton v. Datmer, 70 Miss. 602 (threatened indictments for trespass); Burchv. 
Cavanaugh, 12 Abb. Pr. n. a. 410 (simple arrest of plaintiff). 

No injunction will issue to restrain criminal or penal proceedings for the violatioo of. tha 
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MANHATTAN IRON WORKS Co. v. FRENCH. 
SuPBBioB CouBT^ New Tobk^ Dbcehbbb 1882. 

[12 Alfboti, New Catei, 446.] 

Motion to continue an injunction. 

The plaintiff} a manufacturing corporation, brought this action 
against Stephen B. French and others, composing the board of com- 
missioners of the police department of the city of New York, George 
W. Walling, superintendent of police, and Jacob Siebert, captain of 
police for the thirtieth police precinct in said city. 

The complaint, corroborated by affidavits, showed among other 
things, the existence of the plaintiff's business (as an ironmaster), 
prior to the enactment of the Penal Code ; a threatened stoppage of 
the plaintiff's business by the police, pursuant to the statute called 
the Sunday Law, and the damage which would inevitably ensue if the 
plaintiff's blast furnaces, eu^$iiged in smelting ores, were interfered 

law or ordinance which prohibits the carrying on of a burinew except upon pay ment of a 
tax or l icense l ee. li ihe lax or license lee ia paid under protest it may be recover^fl kfter 
a declglOh at iaw that it is not legally due, inere is, therefore, ft6 dahgftf flf irfft|{)ar able 
damage^^^ tiodes uo. v, state, 70 Fed, ft. 781; Minneapolis uo. 9, Mcmiiivniy, 104^5 



^^ jdTk. 

858; Burnett v. Craig, 80 Ala. 135; Waters Go. v. Little Bock, 39 Ark. 418; New Home Co. 
9. Fletcher, 44 Ark. 139 ; Washington Co. «. District, 6 Mack. 570; Bainbridge v. Reynolds, 
111 6a. 758; Shakel v. Roche, 37 111. Ap. 433; Wallack «. Society, 67 N. T. 33 (state law); 
Balogh V. Lyman, 6 N. Y. Ap. Div. 871; Coykendall «. Hood, 36 N. Y. Ap. Div. 558; Ryan 
V. Jacob, 6 Oh. W. L. Bull. 139; Golden v. Guthrie, 3 0kl. 188. 

The principle is the same where a law or ordinance prohibits a certain trade or business 
except upon compliance with certain other conditions not inyolving serious interference 
with the business. Mayor «. Patterson, 109 Ga. 370 (ordinance against selling meat ex- 
cept in a market); Ewing v. Webster City, 103 Iowa, 886 (weighing of com before selling); 
Devron v. First Municipality, 4 La. An. 11 (ordinance against sale of groceries in yege- 
table market); State v. Wood, 155 Mo. 485 (temi/e —selling beer without in8pection); Kan- 
sas Co. 9. Kansas City, 89 Mo. Ap. 89; West v. Mayor, 10 Paige, 539 (semble — ordinance 
against selling coal without weighing); Cohen «. Commissioners, 77 N. Ca. 8 (ordinance 
against selling meat except ^nder certain restrictions — approved in Warden r. Washing- 
ton, (N. Ca. 1891) 13 8. £. 700); McLaughlin v. Jones, 3 W. N. (Pa.) 803 (ordinance against 
acting as hackman without b^dge). 

Irreparable damage, — In the following cases an injanctlon was refused although the 
enforcement of the criminal law or penal ordinance would cause irreparable damage to the 
plaintiff. Suess v. Noble, 31 Fed. R. 855 (breaking up plaintiff's business); Davis v, Los 
Angeles, 115 Fed/'R. 537 (breaking up plaintiff's business); Moses «. Morgan, 58 Ala. 198 
(temble — ruining plaintiff's franchise); Portis r. Fall, 84 Ark. 375 (temble)\ Paulk «. 
Mayor, 104 Ga. 84 (breaking up plaintiff's business — distinguishing Atlanta v. Gate Co., 
71 Ga. 106, as a case of destroying franchise); Gates «. Batavia, 79 111. 500 (senMe — 
not apparent whether sale of liquor was permitted under a license); Levy «. Shreveport, 
87 La. An. 620 (ordinance against maintaining a private city market); Lecourt «. (raster, 
49 La. An. 447 (ordinance against Sunday saloons); Bonin «. Jennings, (La. 1908) 31 So. R. 
866 (ordinance against liquor^elling); Kramer v. Board, 53 N. Y. Super. Ct. 498 (ordinance 
ruinous to plaintiff's business); Kenny r. Martin, 11 N. Y. Misc. Rep. 651 (ordinance 
against Sunday saloons) ; Municipal Co. «. McCreary, (N. Y. Misc. Rep. July, 1908) 77 N. Y. ^ ^ 

Sup. 409) ordinance against pools at horse races); Cavanaugh v. Cleveland, 6 Oh. Dec. 389 / ^ f 

(ordinance against liquor-selling after midnight); Arnold «. Van Wert, 3 Oh. C. C. 545 „^ > 

(ordinance against liquor-selling); Predigested Food Co. «. McNeal, 1 Oh. K. P. 866 j -^ 

(ordinance against sale of adulterated food). — Ed. aa^-^JulJ^ 
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with by the defendants. The plaintiff proved, and it was not de- 
nied, that it was impossible to stay the operations of the blast fur- 
naces on Sunday without a total destruction of that branch of 
industry. The further facts appear in the opinion. 

Arnoux, J.^ It is indisputably established by the evidence pro- 
duced on the hearing that in the present condition of metallurgical 
science and skill it is impossible to maintain a blast furnace without 
replenishing the fires within every twenty -four hours. The affidavit 
of Mr. William E. Dodge is conclusive upon this point. I can infer 
from the evidence that Mr. Dodge has, for nearly half a century, by 
precept and by example, endeavored to secure sanctified observance 
of Sunday as a Christian day of rest Now, Mr. Dodge testifies that 
he is acquainted with this business in England and the United 
States ; that in his earnest desire to relieve his workmen from labor 
on Sunday he offered a reward of ^1,000 to any one who would invent 
or devise any method by which such labor could be avoided, and that 
it had never been accomplished. The evidence likewise fully estab- 
lishes that the business is necessary. This has been so decided in 
Pennsylvania and Indiana. In many cases there is a border line of 
doubt, but in this case there can be none as to the necessity. The use 
of iron is essential to civilization. 

The only question raised by the corporation counsel in this case is 
the power of this court to enjoin the defendants. He contends that 
the proper course for plaintiff is to submit to the arrest of its ser- 
vants, defend them before a magistrate, and if convicted, sue out a 
writ of habeas corpus; and he further contends that this court has no 
jurisdiction. If this court has no equity jurisdiction in this case and 
this injunction is consequently denied, the presumption is that the 
defendants will execute their threats. Let us contemplate a possible 
result in that event. The men are arrested and held by the magis- 
trate, on habeas corpus the prisoners are remanded, on review the con- 
victions are affirmed, and on writ of error to the court of appeals 
they are reversed. In the mean time the furnace has chilled, that is, 
i^e molten mass, for want of fuel, has become solidified so that the 
iron, the flux, the firebrick are all bound together in one indivisible 
mass. This is a matter so serious that it costs $40,000 to remedy. 
But this is not all : the furnaces have to stand idle during the pending 
of the appeal, the skilled labor employed has been scattered, and the 
contracts unfulfilled that have been previously made and for which 
heavy damages have been incurred. In a word the plaintiff has been 
ruined. For all this it has no redress. The defendants, as public 
officers acting under the law, assume no responsibility for their con- 
duct. And yet, the courts cannot interfere, is the assertion of the 
learned corporation counsel. If this is true it is a blot upon the ad- 
ministration of justice. If it is true, however, the courts must so 
declare and leave the redress to the legislature. 

Has this court, then, ^o power to avert this possible loss ? 

1 A portion of the opinion of the eonrt is omitted. — Ed. 
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As establishing the negative, the case of Davis v. American Society 
for the Prevention of Cruelty to Animals is cited. There the court 
of appeals held that an injunction could not be sustained to restrain 
an officer of that society from making a threatened arrest. The facts 
show that plaintiffs conducted their business in a manner violative 
of the law against cruelty to animals, and they wished an indulgence 
therein from the court, which was denied. The case of Birch v. Gava- 
naugh^ also held that an injunction would not lie merely to restrain 
an illegal arrest, and this on the ground that such an arrest '' is not of 
such irremediable nature that it cannot be compensated in damages." 
This case was followed in the case of Murphy v. Board of Police,' 
where the court held it would not restrain the police from inter- 
fering with a species of gambling known as book-making, for such 
acts were in violation of the statute of 1887, and that persons commit- 
ting such acts were guilty of a misdemeanor. 

These cases are clearly distinguishable from the case at bar. They 
are against the person. Injunction never lies to restrain the public 
authorities from arrests for crimes charged against persons, as is 
shown by the last two cases above cited, nor does it lie against the 
method of doing a particular business, as in the case first above cited. 
Here, however, the proposed action of the police is against the prose- 
cution of this business, no matter in what form it may be done. If 
the officers of the society in the Davis case had attempted to prevent 
the plaintiff slaughtjering hogs altogether, a different question would 
have been presented.* 

The injunction is continued. 

1 S Abb. Pr. V. 8. 410. 

S Daily Register, March 27, 1882. 

s Because of threatened irreparable damage to the plaintiff, an injunction was granted 
in the following cases to restrain prosecntions for the alleged violation of a criminal stat- 
ute or penal ordinance, although the inralidity of the statute or ordinance had not been 
established at law. Lord Auckland v. Westminster, 7 Ch. 697, as explained by Stirling, J., 
in Grand Junction Go. v, Hampton, 1898, 2 Ch. 331, 839-340, 842 (ordinance imposing pen- 
alty for building beyond a certain line). State Co. v. Fitzpatrick, 8 Woods, 222 (law ruin- 
ous to plaintiff's lottery business); Live Stock Assn. «. Crescent Co., 1 Abb. U. S. 388 (law 
imposing penalty upon any oneengaging in slaughtering business) ; Slchandler Co. v. Welch, 
42 Fed. R. 561 (ordinance ruinous to plaintiff's business of selling liquor in original pack- 
ages); State 9. Lagarde, 60 Fed. R. 186 (ordinance ruinous to plaintiffs fertilizer business); 
Central Co. 9. Citizens* Co., 80 Fed. R. 218 (law regulating rate of fare of plaintiff, a street 
R. R. Co.); Los Angeles Co. v, Los Angeles, 103 Fed. R. 711, 738 (ordinance regulating 
transportation rates); Port of Mobile v. Louisville Co., 84 Ala. 115 (ordinance ruinous to 
plaintiff's right to use street — approved in Nashville Railway v, Attalla, 118 Ala. 362, 
369;; City Council v. Louisville Co., 84 Ala. 127 (ordinance against erection of wooden 
buildings); Platte Co. v. Lee, 2 Colo. Ap. 184 (ordinance limiting plaintiffs use of water); 
Denver v, Beede, 25 Colo. 172 (aemble — ordinance against Sunday theatre); Atlanta v. 
Gate City Co., 71 Ga. 106 (ordinance against use of street by plaintiff, a gas company) ; 
Poyer v. Des Plaines, 123 111. Ill (temhle—hnt no irreparable damage threatened); Davis 
V, Fasig, 128 Ind. 271 {temble — if controversy is as to validity and not as to violation of 
ordinance against keeping saloon open after 11 p. m.); Rushville v. Rushville Co., 132 Ind. 
575 (ordinance requiring execution of bond imposing onerous duties upon the plaintiff) ; 
Ewing n. Webster City, 103 Iowa, 226 (aemble — no irreparable damage); Shinkle v. Coving- 
ton, 83 Ky. 420 (ordinance against occupancy of street more than 24 hours); Newport «. 
Newport Co., 12 Ky. L. Rep. 39 (ordinance requiring company to sell tickets in certain man- 
ner ~ hardly a case of irreparable damage); South Co. v. Berry, 13 Ky. L. Rep. 943 (aemble 
— ordinance valid); Mayor v. Radecke, 49 Md. 217 (ordinance against running steam en* 



110 MAKHATTAN IBOK W0BK8 CO. V. FRENCH. [CHAP. YL 

gine esBential to plMntiiTs business); Deems v. Mayor, 80 Md. 164 («em&/6— ordinance for 
destruction of milk below a certain standard held valid); Wood v. Brooklyn, 14 Barb. 4S6 
(ordinance against liqnor*selling on Sunday); Austin «. Austin Association, 87 Tex. 330 
(ordinance against burial except in certain places, ruinous to plaintiff's business). 

In Beagan r. Farmers' Co., 164 U. S. 363; Smythe v, Ames, 169 U. S. 466, 477; New 
Memphis Co. 9. Memphis, 72 Fed. B. 95fi, an injunction was granted to restrain the collec- 
tion of penalties for not oonfornung to certain rates fixed by a railroad commission. — Ed. 
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BILLS QUIA TIMET. 

SECTION L 

OAirCELLATIOy AND SuBBKKPBa QT CowntAivrtL^ 



EL FULLEB^ Aomikistratob, v. J. P. T. PEBGIYAL akd 

Anothsb. 

SuPBBiOB Judicial Coubt, Massachusetts^ Mabch 1, 1879. 

[136 MauachuieUs Btporti, 881.] 

Colt, J. This is a bill in equity, originally brought by Henry D. 
Fuller. It is alleged that the notes to which it relates were given by 
the defendant Gustavus Percival, who with Henry D. Fuller composed 
the firm of Percival, Fuller & Company ; that they were given in the 
name of the firm, by Gustavus, without the knowledge of his copart- 
ner, in fraud of the firm ; and that this fraud was known to and par- 
ticipated in by the defendant John P. T. Percival. The two notes for 
f 2500 each were notes payable on demand and are still retained by 
John. 

The oath of ^e defendants is waived. The prayer is that John 
may be ordered to produce and cancel the two notes and may be 
restrained from enforcing them. A demurrer for want of equity was 
overruled, and the order appealed from, and a decree for the plaintiff 
on the final hearing was also appealed from. 

The weight of modem authority supports the jurisdiction in equity 
of suits for the cancellation of written instruments obtained by frauds' 
It is exercised for the purpose of affording relief against invalid ex^ 
ecutory contracts in the possession of another, where the invalidity ia 
not apparent on the instrument itself, and where the defence may bet 
nullified by intentional delay to sue until the evidence in support of 

it is lost. Adams Eq. 174. I n Hamil toi^ «. nnmmingg^l nhanftAllnr 

Kent ^after a full ^nd^critical ftTATninatinifi ^ f the English cases, de- 
cTafeTthat he is inclinedto the opinion that the jurisdiction is to b e 

up held wbj^thftT th ft ^ngtmmAnf. io^r iq Tinf. ^rn\e\ of laur^ qy^^ whether 

it ^^ void from m a tter appear ing on its face, or from proof taken in 
iftra jl flf , But further nn )i o nii^n fiinf « pfirhftpfl the leases. may^aD. be 
re conciled on the general principle that thft ftirfircigfi.of_t his power is 
to be regulated by-Sound di sc r e tion , -as- t h o oi r n umntanrinfl of th^ indi« 

11 Johns. Gh. 517. 
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vidual case may dictate ; and that the resort to equity, to be sustained, 
ipiist be expedient, either because the instrument is liable to abuse 
Irom its negotiable nature, or because the defence not arising on its 
lace may be difficult or uncertain at law, or from some other special 
Circumstances peculiar to the case, and rendering a resort here highly 
;^roper, and clear of all suspicion of any design to promote expense 
'and litigation.'' 

This doctrine was recognized by this court in Commercial Ins. Co. 
V, McLoon,^ where a bill alleging that the defendant had obtained a 
policy of insurance by fraud, which gave him an apparent cause of 
action, from which the plaintiff was in danger, and praying that the 
policy might be given up and cancelled, was sustained. See also 
Martin v. Graves ; Peirsoll v. Elliott.* 

As to the first case, the plaintiff upon the allegations in the bill 
comes within the recognized jurisdiction of the court. The notes are 
in the possession of a fraudulent holder, who has demanded payment 
of the plaintiff ; they are negotiable, and although overdue may be 
sued by such holder, or by others to whom he may hereafter transfer 
them, to the embarrassment of the plaintiff, and no suit at law has 
yet been commenced upon them. The partnership is dissolved and 
its affairs are in course of settlement in this court, its effects being 
in the hands of a receiver. The plaintiff cannot try the question of 
the partnership liability at law until such time as John P. T. Per- 
cival may see fit to bring his action. The settlement of the affairs of 
the firm must be delayed until the question is settled. And, upon 
the whole, we are of opinion that the plaintiff is entitled to the relief 
he seeks. It is more effectual than it can be at law, because it is more 
speedily afforded, and enables the plaintiff to protect himself before 
the evidence is lost. In this case the entry must be 

Decree affirmed.* 

1 14 Anen, 851. 

S 6 Pet. 95; Story Eq. Jur. §§ 694, 700. 

s De Costa r. Scandret, 2 P. Wms. 170 (insurance policy); Newman v. Milner, 8 Yes. Jr. 
433 (bill of exchange); Lovell «. Hicks, 8 Y. & C. Ex. 46 (simple contract); Fenn r. Craig, 
8T. & C. 216 (insurance policy); Boyce v. Grundy, 8 Pet. 210 (simple contract); Sharon 
V. Hill, 20 Fed. 1 (forged contract of marriage); Schmidt r. West, 104 Fed.R. 272 (forgery 
of plaintiff's signature as maker); Mutual Co. v. Pearson, 114 Fed. R. 395 (insurance policy 
— the insurance company being entitled to sue as plaintiff in a federal court, should not 
be exposed to the risk of an action at law against it in a state court); Fitzmaurice v. Hosier, 
116 Ind. 363; Patterson v. Smith, 4 Dana, 153 (forg^ed signature of plaintiff); Commercial 
Co. V. McLoon, 14 All. 851 (insurance policy); Nathan v. Nathan, 166 Mass. 294 (ante- 
nuptial contract); Sessions v. Jones, 7 Miss. 123 (bond delivered in breach of condition); 
Wilson r. Getty, 57 Pa. 266 (simple contract); Keemle «. Conrad, 12 Phila. 524 (simple 
contract) Accord. — Ed. 

Durui : Cancellation of an obligation obtained by duress was decreed in Watts v. Lock, 
Toth(ed.l649)26. — Ed. 
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A. M. ALLERTON v. W. H. BELDEK 
CouBT OF Appeals, New Yobk, Mat 21, 1872. 

[49 New York Beports, 878.] 

The complaint alleges, in substance, that the plaintiff indorsed the 
note of the defendants. Freeman & Son, for $6000, for their accommo- 
dation, and to assist them in procuring a loan from defendant Belden ; 
that he received, as security against loss or damage by reason of such 
indorsement, from Freeman & Son an assignment of a lease and a 
chattel mortgage ; that after being indorsed, said note was transfeiTed 
to the defendant Belden on a usurious consideration, he advancing 
thereon the sum of $5600 ; that other persons, viz., the defendants, 
Judah Swift and Charlotte Freeman, are in possession of the mort- 
gaged property, and claim to be the owners thereof, and claim to resist 
said mortgage on the ground of usury ; that such mortg a ged propert y 
is rapidly becoming w orthless ; that the makers of the note are a nd 
were wholly insolven t; that they did not pay the note at maturity, 
but notified plaintiff that it was usurious and void ; that plaintiff has 
requested the defendant Belden to bring an action on the note, which 
he has refused to do; that Belden intended to^ d elay ac tion until 
plaintifPs indemnity be came worth less and proof o f th e usury impos - 
siM e ; and that, without the aid of the coui-t, plaintiff is in danger of 
behig injured to the amount of the note. Complaint prays that said 
promissory note be declared void. 

A demurrer to the complaint was overruled.^ 

Eapallo, J. The allegations in th e complaint disclose a perfect 
defence at law to any action which m ight be brought against the 
plaintiff on his indorsement, andlio fact Ts stated showing any 
necessity for the interposition of a court of equity, or entitling the 
plaintiff to become an actor in the matter. The mere fact that a 
party has made an agreement or given a security which is void for 
usury is not, and never was, sufficient to entitle him to apply to a 
court of equity to have the contract annulled. The right to this relief 
exists only where from the form of the security the defence cannot be 
made available at law, or where the instrument sought to be avoided 
is a cloud upon the title to land, or some other necessity for the inter- 
position of a court of equity is shown. The most usual ground for 
going into equity in such cases formerly was the necessity for a dis- 
covery, to prove the usury. 

Bills of discovery being now abolished, some ground which formerly 
would have justified the filing of a bill fpr relief must appear in the 
complaint, or it shows no right of action. 11 Wend. 336, 3 N. Y. 
498. The act of 1837 does not authorize the institution of an action 
in equity to annul a contract or instrument for usury in any case in 

1 The argnmentB and a poriion of the opinion are omitted. — Ed. 



114 ALLEBTON V. BELDEN. [CHAP. YIL 

which such an action could not have been maintained before the pas- 
sage of that act. It merely changes the terms upon which the bor- 
rower may obtain relief in a proper case. Minturn v. Farmers' Trust 
Co.* The only facts upon which the plaintiff bases his claim to relief 
are that the defendant Belden refuses to bring an actiop, and thfl.t thg 
witnesses to prove the usury may die, and also that Jbhe .properjy^ 
which is mortgaged to the plaintiff as indemnit y is deteriorating in 
value . There is nothing in these allegations showing any occasion 
for an action of this description. If the complaint is true, the plain- 
tiff has no need of indemnity. If he is app rehensive that his witnesses 
may die, he may perpetuate their testimony under tHe provis iorisTof 
the Bevised Statute s. If the danger of the death of witnesses were a 
sufficient ground for an action for relief, every case of usury where 
the lender has not sued at law may be brought by the borrower into 
a court of equity. No authority has been cited sustaining an equit- 
able action on such grounds ; but on the contraiy, it has been un i- 
formly held that where a perfect remedy, both as to the discover y 

and relief, can be had at j^w^ an su*.t\n\\ in pgnity n^Tinnt hft mn|ii- 

tained, and that this objection is availabl e pn demur rey. 11 Wend. 
336 ; 7 Paige, 602, 603, and cases before cited. 

The judgment appealed from should be reversed and judgment 
rendered for the defendant on the demurrer, with costs, but with leave 
to the plaintiff to amend his* complaint on the payment of costs of 
the demurrer and appeals in the court below and in this court within 
thirty days from the notice of the filing of the remittitur in the court 
below. 

Judgment in accordance with opinian.* 

1 8 N. 7. 498, and cases before cited; 11 Wend. 880; 7 Paige, 598; 9 id. 197. 

* Ins. Co. 9. Stauchfield, 1 Dill. 424 (fraud — insurance policy, requiring action to be 
brought within a short time after loss, which had happened) ; Conn. Co. r. Bear, 96 Fed. 
R. 688 (insurance policy — breach of condition to remain temperate); Morse Co. v. Win- 
chester Co., 38 Fed. K. 170 (mistake); Cincinnati Co. v. McReen, 64 Fed. R. 86 (illegal- 
ity); Lewis V. Tobias, 10 Cal. 674 (paid note); Haindson v, Oirson, 111 Ga. 67 (failure of 
consideration); Ada Co. «. Bullen Co., (Idaho, 1896) 47 Pac. R. 818 (unauthorized issue of 
warrant); Yannatta v. Lindley, 198 111. 40, 98 111. Ap. 327 (fraud); Reilly r. Belden, 54 
111. Ap. 688 (usury); Farmington Co. v. Bank, 85 Me. 46 (unauthorized issue of bonds); 
Erickson «. First Bank, 44 Neb. 622 (alteration of note); Perrine r. Striker, 7 Paige, 598 
(usury); Morse v, Hovey, 9 Paige, 197 (usury); Venice v. Woodruff, 62 N. T. 462, 468 
(bonds issued without authority); Fowler v. Palmer, 62N. Y. 538 (paid note); Bruner v. 
Meigs, 64 N. T. 606 (failure of consideration) ; Globe Co. v. Reals, 79 N. 7. 202 (insurance 
policy — fraud); Buckingham v. Corning, 91 N. T. 525 (usury); (jalusha v. Flour Bank, 1 
Hun, 573 (fraud); American Co. v. Venner, 45 N. Y. St R. 441; Trimble v. Minn. COi^ 
(Okla. 1901) 64 Pac. R. 8 (failure of consideration). — Ed. 
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JONATHAN BUXTON v. ORMAN BROADWAY. 
Supreme Court, Coknecticut, January Term, 1878. 

[45 ComtecHeiU ReporU, 540.] 

Bill in equity for the cancellation of a note and an injunction 
against the prosecution of an action at law upon it ; brought to the 
superior court. 

The bill alleged that the note was obtained by fraudulent represen- 
tations, which were particularly set forth ; that it was for $458.61, 
was dated June 10, 1872, and was payable to the respondent on 
demand with interest from date ; that an action at law had been 
brought upon it by the respondent against the petitioner in the court 
of common pleas of Fairfield County, which action was still pend- 
ing ; and that the petitioner had not adequate remedy at law ; and 
prayed for a decree that the note should be cancelled aud delivered up 
to the petitioner, and that the respondent should be perpetually en- 
joined against the prosecution of his action upon it. 

The respondent demurred to the petition, and the case was reserved 
upon the demurrer for the advice of this courts 

Park, C. J. If the petitioner could compel the res pnTi jpnt. tn prn, 
secute t o final judgment the suit he has co m men c ed on t he note in 
question, then it might be said with truth that he h a s ad equate rem- 
edy at law for the grievances set forth in h is bill. But the petitioner 
has no such power over the respondent or the suit ; neither does the 
law furnish him any means of acquiring it. The suit is unde r the 
entire control of the respo ndent, who may withdraw it at any time 
before the verdict of a jury <3r a finding of the facts by the court; 
and, abiding hia tim ft^ ha mayTAkft an imfionsninnahlft {^dvanlagft ol. 

the petitioner when his witnesses are d ead or have been scatterfid._tQ 
pArta unknown, or when the faxits with regard to the frand shall havfL. 
faded from their memory . The note has seventeen years of life from 
its date ; and if it be true, as is set forth in the bill, that it was ob- 
tained from the petitioner by fraud, it may well be expected that the 
respondent will use all the means in his power to prevent the peti- 
tioner from exposing its character on the day of trial ; and to this 
end he will take all the advantage to be gained by delay to accom- 
plish his purpose. It is clear, therefore, that we canno t, fs^^ inf^ 
account the fact that there is a suit at law now pending be tween the 
parties in determining whe t her the pe tit ioner's rem edy »t. Wxkt ia 
" obvious, adequatCji and co m plete .^' Church, J., in Chipman v. City 
of Hartford.* On that question we can consider only what means of 
redress the law itself furnishes the petitioner, and not what he may 

< The argnment for the defendant and a portion of the opinion of the conrt are omit- 
ted. — Ed. 
^ 21 Conn. 4SS. 
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chance to get through the indulgencd of the respondent. In the case 
of Ferguson v. Fisk,* which was a suit in chancery to compel the 
respondent to cancel and deliver up a draft, the consideration of which 
had entirely failed, a suit at law, brought to recover the amount of 
the draft, was at the time pending between the paities. Still Judge 
Sanford, in giving the opinion of the court, regarded the fact of no 
importance, and dismissed it with the remark that the suit might at 
any time be withdrawn by the respondent and another brought at his 
convenience. The fact of the pendency of the suit at law in the 
present case, though strenuously urged upon us in the argument, we 
lay out of our consideration, in view of the fact that it may be with- 
drawn by the respondent at his pleasure, and another brought at a 
time when an unconscionable advantage may be taken of the peti- 
tioner. 

The case of Ferguson v. Fisk, before referred to, does not differ in 
principle from the present one, but substantially controls it. That 
was a case where the consideration for giving the draft had entirely 
failed. This is a case of fraud in procuring the note. The draft in 
that case was negotiable, but past due. The note in this case is non- 
negotiable. A decree of cancellation was passed in that case, and 
one should be in this, if the allegations in the bill shall be proved 
true. 

We advise the superior court that the bill is sufficient^ 



GRAND CHUTE v. WINEGAB. 
SuPBBME Court, United Stao^bs, December, 1872. 

[15 Wallace, 378.] 

The bill alleged that certain bonds purporting to have been issued 
by the town of Grand Chute were in fact issued without authority 

1 28 Conn. 501. 

* Whittingbam v. Thornbargb, 2 Vera. 206, Prec. Cb. 20 8. c; Goddard «. Garret, 2 
Vem. 269; Minshaw v. Jordan, 3 Bro. C. C. 18, n.; Frencb «. Connellr, 2 Anst. 454; Jar- 
vis p. White, 7 Yes. 413; Dancan r. Worrall, 10 Price, 81; Esdaile «.*Lanauze, 1 Y. & C. 
Ex. 394; Traill «. Baring, 4 D. J. & S. 318; Britisb Co. v. Or. West. Co., 38 L. J. Ch. 814; 
U. S. Co. V. Cable, 98 Fed.R. 761 {ttnMe —pending action in n state court will not deprive 
tbe defendant there of bis right to maintain bis bill in equity in a federal court) ; Cable v. 
U. S. Co., Ill Fed. R. 19 (unMe); Andrews v. Frierson, (Ala. 1902) 83 So. R. 6; Brittin v. 
Crabtree, 20 Ark. 309; Ferguson v. Fisk, 28 Conn. 501 (failure of consideration); John Han- 
cock Co. V. Dick, 114 Mich. 337; Mactavisb «. Kent, 122 Mich. 242; Tuttle «. Moore, 16 
Minn. 123 (agreement to surrender overdue note); Garrett v. Miss. Co., Freem. Ch. 70 
(paid note); Meridian Co. v. Marks, (Miss. 1894) 16 So. R. 357 (overruling Meridian Co. v. 
Schulherr, 17 So. R. 167); Metier v. Metier, 18 N. J. £q. 270, 19 N. J. Eq. 457 (gratuitous 
note); Smith v. Smith, 30 N. J. Eq. 664 (gratuitous note); Ellicott r. Chamberlain, 88 N. 
J. Eq. 604 (illegality); Chase v. Chase, 50 N. J. Eq. 143 (paid bond); Atlantic Co. v. Tre- 
dick, 5 R. 1. 171 (breach of fidndary obligation); Maise «. Gamer, Mart. & T. 383 (fraudn* 
lent alteration); Porter «. Jones, 6 Cold. 813 (illegality); Glastonbury v, McDonald, 44 Vt» 
UO Accord,^ En. 
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and in fraud of the town by the other defendants^ Goodwin, Hewett, 
and Conkey, and transferred to Winegar, who took them without 
paying value and with notice of their wrongful issue. The plaintiff 
prayed for an injunction restraining the further prosecution of a pend- 
ing action on the bonds and for a decree that they be cancelled as 
fraudulent and void. To this bill the defendant demurred.^ 

Mr. Justice Hunt delivered the opinion of the court. 

The inquiry at once suggests itself upon reading the bill in this 
case, why does the plaintiff file it? Can any relief be had in this suit 
which could not be obtained in the suit sought to be enjoined ? It is 
an elementary principle of equity law that, when full and adequate 
relief can l^ obtained in a suit at law, a suit in equity cannot be main- 
tained. The right to a trial by jury is a great constitutional right, 
and it is only in exceptional cases and for specified causes that a party \ 
may be deprived of it. It is in vindication of this great principle, 
and as declaratory of the common law, that the Judiciary Act of 1789, 
in its sixteenth section, declares ** that suits in equity shall not be sus- 
tained in either of the courts of the United States in any case where 
adequate and complete remedy may be had at law." • 

A demurrer having been interposed to the present bill, all of its 
allegations are to be taken as true. This is so both in favor of the 
plaintiff and against him. It seems quite clear upon the statements \ 
of the bill that the defence to the suit at law upon the bonds is ade- \ 
quate and complete. Thus, the bonds, it is alleged, were issued with- | 
out authority and in fraudulent violation of the duty of those having 
the subject in charge. It is not suggested that there is any difdculty, 
either legal or practical, in establishing these facts by competent proof. 
If proven, they furnish as complete a defence to the suit at law to re- 
cover the amount of the bonds as they do in equity. In each suit the 
question arises, were they received by Winegar before their matu- 
rity, without knowledge of the defence, and for a valuable considera- 
tion by him paid on the purchase thereof ? To cut off the defence, 
interposed by the town, sJl of these facts must exist. The absence 
of any of them destroys the endeavor to exclude the defence. In 
other words, if Winegar received the bonds after their maturity, or if 
he had knowledge of the facts constituting the defence to them, or if 
he did not pay value on their purchase, the defence is admissible and 
its effect distinctly presented. Now, upon the allegations of the bill, 
each and all of these facts, except that of the maturity of the bonds, 
is averred to have existed. The time when Winegar received the 
bonds is not definitely stated. It is alleged, however, that he knew 
the alleged facts in regard to their issue before he received them. This 
alone opens the case to any defence. It is alleged again that he paid 
no consideration whatever on the purchase, but that his title is sham 
and colorable. This again opens the whole case. Upon the state- 

1 The statement of the case is condensed and a portion of the opinion of the court is 
omitted. — Ed. 
* 1 Stat, at Large, p. S8. 
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ments of the bill the defence to the bonds can be interposed against 
Winegar, as it could be against an original holder ; and if the allega- 
tions are true, and constitute a defence, the defence at law to the suit 
brought by him is perfect and complete. 

A judgment against Winegar in the suit brought by him would be 
as conclusive upon the invalidity of the bonds, would as effectually 
prevent all future vexatious litigation, would expose the fraud, and 
prevent future deception as perfectly and thoroughly as would a judg- 
ment in the equity suit Under such circiunstances, there is no au- 
thority for bringing this suit in equity. 

Decree affirmed.^ 



JAMES MoHENBY v. ROWLAND 6. HAZARD and Othebs. 
CouBT OF Appeals, New Tobk, May 23, 1871. 

[46 New York Rq>or% 580.] 

Thbee actions were begun against McHenry, one by Rodman, and 
two by Hazard, each claiming to recover judgment in his own right, 
as assignees of John Thompson. All the actions were based upon 
the following instrument : — 

*^ To Samuel Hallett, Esq. 

'< I engage to hold at the disposal of John Thompson £30,000, as 
herein mentioned by you, in same proportions as received by me, of 
which I shall render one-half in twelve months, and again in twenty* 
four months after date. 

" September 15th, 1868. Jambs McHenby." 

McHenry alleges in his bill that this instrument was obtained by 
fraud and prays for its surrender and cancellation. A demurrer to 
the bill was sustained at special and general terms.^ 

Andrews, J. It is true that the fraud of Hallett would have been 
a good defence to an action against the plaintiff upon the agreement, 
but the fraud did not appear upon the face of the instrument, and 
could only be established by extrinsic proof. 

The plaintiff, before an action had been commenced against him, 

1 InB. Co. V, Bailey, 13 Wall. 616 (action b«gan soon after bill filed); Manchester Co. v. 
Stockton Co., 38 Fed. R. 378 (action threatened); Atkinson «. Allen, 71 Fed. R. 68 (nsary); 
Sbain v. Belvin, 79 Cal. 262 (note — absence of consideration); Imperial Co. v. Gunning, 81 
HI. 236 (insnrance policj — insured burned his own bouse); Black «. Bliller, 173 III. 488 
(overdue note — fraud); Reedj v. Chicago Co^ 80 Dl. Ap. 153 (lease — fraud); Shenehon v. 
III. Co., 100 III. Ap. 281 (insurance policy — fraud); Dorsey v. Monett, (Maryland, 1890) 20 
Atl. B. 196; Suter v. Matthews, 116 Mass. 263 (fraud); Mintum v. Farmers* Co., 3 N. T. 498 
(usury); Mercantile Bank «. Pettigrew, 74 N. Ca. 328 (paid note); Bank v. Weyand, 30 
Oh. St. 126 (accommodation note); Guardian v. Sandal, 3 Oh. W. L. Bull. 669; Gall v. 
Bank, 60 W. Va. 697 (agreement to surrender paid bond); Beech «. Senn, 31 Wis. 138 
(fraud) Accord. — Ed. 

* The statement of the case is abridged, and the arguments of ooonsel, together with a 
portion of the opinion of the court, are omitted. — Ed. 
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could come into court for equitable relief against the frauds and would 
not have been compelled to await the commencement of an action 
upon the contract, and to rely for his protection upon his ability to 
defend it The defendants could not, at their election, postpone the 
litigation of the question, and subject the plaintiff to the vexation of 
a litigation at a distant period, when the means of defence might be 
lost or impaired, and when he might be disabled from contesting the 
validity of the claim with the same ability as at the present time. 

It is insisted, however, by the counsel for the defendants, that the 
pendency of the actions brought by them against the plaintiff, founded 
upon his liability, under the agreement of September 15th, was a bar 
to the relief SQUgbt by him through an independent action, and that 
his remedy against the fraudulent instrument was to be found in 
defending the actions brought against him. 

It was a prominent motive, in constituting a single court having 
jurisdiction in law and equity, to remedy the inconvenience, which 
existed when legal and equitable remedies were administered by 
separate tribunals, of obliging parties to resort to two courts to de- 
termine rights connected with a single transaction. The provisions 
of the Code allowing causes of action, legal and equitable, growing out 
of the same transaction, to be united in a single suit, and legal and 
equitable defences to be interposed in the same answer, and authoriz- 
ing affirmative relief to be gmnted to a defendant, were designed to 
prevent unnecessary litigation, and to enable parties to bring into 
one suit all the elements of the controversy for the purpose of a com- 
plete and final adjudication. And where a defendant may obtain the 
equitable relief to which he is entitled in the action brought against 
him, he cannot, during the pendency of such suit, bring an action in 
his own behalf to accomplish the same result. 

It was said by Allen, J., in Dobson v. Pierce,^ that ^'the intent of 
the legislature is very clear that all controversies respecting the sub- 
ject-matter should be determined in one action.'' 

But we are of opinion that this case is not within the rules which 
we have stated, and that the plaintiff was not precluded, by the pend- 
ency of the actions against him, from bringing a separate suit for 
equitable relief against the contract. 

The actions brought by the defendants, severally, against the plain*' 
tiff claimed of him the performance of the same alleged debt or duty 
based upon the contract of September 15th. 

Each of the defendants claimed to own, by assignment^ tl^e inatrn - 
ment . 

Each asserted the same right against the plaintiff^ and claimed, in 
hostility to each other , the cause of action founded upon it, by title 
anterior to the commencement of either suit. 

The right of the plaintiff to relief, and to the decree of the court 
for the surrender and cancellation of the contract upon which the 
actions were brought, was, upon the admitted facts, perfect. 

I 9 Kem. IM. 
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But the judgment of the court in his favor, in one of the actions, 
would not determine the litigation. 

That judgment would not conclude the other defendant from claim- 
ing to recover upon his title. He would not be bound as a privy, be- 
cause his alleged title originated before the commencement of the 
action in which judgment had been rendered. Doe v. Earl of Derby.^ 

Thft p^i^intifT^ thftrPifnrAj nnlftflft he ftonld bring his ac tion for thft oat]^ 

cellation of the contract against both parties claiming it, would not 
only be subjected to the expense of a double litigation and the haza rd 
of a double recovery, but must trv two actions to secure a sing le 
right . 

The Code is not, we think, subject to a construction which would 
lead to such a result. Haire v. Baker ; ' Simeon v, Schurck et aU 
The case was not one where a proceeding in the nature of an inter- 
pleader could have been taken in the original actions (Code, § 122), as 
the plaintiff denied any liability to either of the defendants. 

The action was well brought, and the demurrer should have been 
overruled. 

All the judges concurring, except Folgeb, J., not voting, judgment 
reversed. 



NEWMAN V. FRANCO. 
In the Exohequeb, Hilaby Tebm, 1795. 

[2 Amtrutlitr, 519.] 

This was a bill for an injunction, and to have certain bills of ex- 
change, upon which an action had been commenced at law, delivered 
up ; having been given for money won at play. 

The defendant demurred on the ground that the relief was at law, and 
therefore a bill praying relief as well as discovery was void in toto. 
Price V, James ; * Collis v. Swaine ; * Thrale v. Boss.* 

For the plaintiff the cases of Eawden v. Shadwell and Baker t^. 
Williams,^ were relied upon to show a title to relief in equity. 

The court overruled the demurrer.' 

1 Adol. & Ellis, 783 ; 2 Smith's Ldg. Canes, 686. 

« 1 Seld. 357. « 29 N. T. 698. « 2 Bro. B. 819. 

i 4 Bro. B. 480. • 3 Bro. B. 57. 7 Ambl. 269. 

< In the absence of statotorr provision, illegality not apparent upon the face of the 
instrument was no defence to an action upon a common-law specialty until the innovating 
case of Collins v. Blantem, 2 Wils. 341, decided in 1767. The authorities are collected in 
an essay upon Specialty Contracts and Equitable Defences in 9 Hanr. L. Bev. 52. But 
equity gave relief by cancellation and injunction against the enforcement of illegal 
covenants from ancient times. Hubberstie «. Dumethalls, Toth. (ed. of 1649) 26; Lever 
V. Arsents, Toth. (ed. of 1649) 27; Arundel v. Trevillian, 1 Ch. Bep. 87; Drury v. Hooke, 
1 Vem. 412; Woodroffe r. Famham, 2 Vem. 291; Smith v. Bruning, 2 Vem. m; Law «. 
Law, 3 P. Wms. 391. 

The adoption by the common law of the defence of illegality has not supplanted the 
jurisdiction of equity to decree the surrender and cancellation of illegal contracts, even 
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HOARE V. BREMEIDGE. 

Bbfobx Lord Selborne, C, and Sir W. M. Jambs and Sib 

G. Hellish, L. JJ., Novembkb 8, 1872. 

ILaw BeporU, 8 Chanctry Appeals, 22.] 

This was an appeal from a decision of Yice-Cliancellor Malins.^ The 
bill was filed by the Sun Life Assurance Society, by its public officer, 
praying a declaration that a policy of assurance for £5000 on the life 
of Mrs. Eormby was obtained by her by concealment and misrepre- 
sentation, and that the same was void, and ought to be delivered np 
to be cancelled, and that in the mean time the defendant, Thomas 
Julius Bremridge, the executor of Mrs. Formby, might be restrained 
from bringing any action against the plaintiff or the society in respect 
of such policy. 

This bill was filed on the 14th of June, and on the 2l8t of June the 
defendant Bremridge commenced an action against the sooiety on the 
policy in the court of exchequer. 

On the 30th of July, 1872, the plaintiffs moved before the vice- 
chancellor for an injunction to restrain the action at law, which 
his honor refused with costs, and from this decision the plaintiffs 
appealed.^ 

Lord Selborne, L. G. We all think that there is no sufficient 
ground in this case for differing from the decision of the learned vice- 
chancellor. Not having heard the counsel on the other side, we do not, 
of course, decide, but we assume what is undoubtedly our own impres- 
sion, according to our views of the law, that there is a good equitable 
case stated in this bill, which, if proved at the hearing, and not dis- 
placed, would entitle the plaintiffs to a decree. I have always under- 
stood the law of this court to be, as explained by Lord Gottenham in 
the case of Simpson v. Lord Howden, that if there be a legal defence to' 
a written instrument depending on facts not appearing upon the face 
of the instrument, the party charged on that instrument with some 
liability may come into a court of equity to get rid of it, notwithstand- 
ing the legal defence, because the evidence of those extrinsic facts upon 
which the defence depends might not be forthcoming at all times and 
under all circumstances. That would apply even perhaps to cases that 
were not strictly cases of fraud. But, independently of that, where a 

though an action at law has been brought. Baker v. Williams, Amb. 269, n. 5; Rawden «. 
Shadwell, Amb. 269; Bromley r. Holland, 7 Yes. 3, 19 (Lord Eldon disapproved Lord 
Loughborough's judgment to the contrary in Franco «. Bolton, 3 Yes. Jr. 368); Andrews 
9. Berry, 3 Anst. 634; Lloyd r. Ourdon, 2 Sw. 180 (semhle); Wynne «. Calleuder, 1 Buss. 
S93; Ellicott v. Chamberlain, 38 N. J. Eq. 604; Porter v. Jones, 6 Cold. 313. 

But see contra Atkinson v. Allen, 71 Fed. E. 68(iMiiry); Mintnm v. Farmers' Co., 3 N.T. 
498. — Ed. 

i Law Rep. 14 Eq. 522. 

* The detailed statement in regard to the issuing of the policy and the misrepresentations 
of the insured are omitted, together with the argument for the appellants. — Ed. 
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I case of fraud is alleged, this court has an original and unquestionable 
1 jurisdiction.* We proceed, therefore, upon the ground tliat tliis court 
\would have jurisdiction to deal with such a case as this at the liearing. 
But it is to be observed that it is only in an imperfect sense that a 
case of this kind is one of concurrent jurisdiction. Each party, to be 
an actor and to bring forward his own case, is not at liberty to choose 
this court or the court of law as he pleases, but each, if he would be 
plaintiff, must come the one into equity and the other into a court of 
law. Each is rectus in curia. The assured cannot come into equity 
to sue on this policy ; the ofUce, the insurers^ can come into equity 
only before they are sued, to have it delivered up to be cancelled. 
Each, therefore, is suing, of necessity, in the proper court, and in the 
only court in which he can sue, to have that which he claims as his 
right. But what the one claims as his right in equity would constitute 
his defence at law ; what the other claims as his right at law would 
constitute his defence in equity. That is the true state of the case. 

Now, that being so, it is manifest that all discretion which would 
belong to this court in a case of concurrent jurisdiction, properly so 
called, must, a fortiori, belong to it in a case in which the whole mat- 
ter cannot be drawn in the first instance into one jurisdiction, but can 
only be brought in its entirety into the equitable jurisdiction by im- 
posing terms, the consent to which would be the price of its interfer- 
ence. This court could, undoubtedly, deal with such a motion as 
the present by saying, " We will grant the motion, if the plaintiff 
in equity consents to give judgment at law, or to do whatever else 
may be thought just, and we will refuse the motion, and let the action 
go on if the plaintiff in equity does not consent to do so." It is only 
by imposing terms partly depending on consent that it is possible 
in the present state of the law for this court to bring the whole mat- 
ter into a single forum. Therefore I say that all discretion which 
would belong to the court in a case properly of concurrent jurisdiction 

1 Fraud coutd not be pleaded in bar of an action at law upon a common law Bpecialf y, 
until the introduction, by the Common Law Procedure Act of 1854, of pleaH on equitable 
fH'ounds. The authorities are collected in 9 Harv. L. Rev. 51. Such is still the rule in 
the federal courts. Hill r. Northern Co., 104 Fed. R. 754, 118 Fed. R. 117. Equity, how- 
ever, p^ave relief against obligations under seal from ver}* early times. Glanvil v. Jennings, 
Nels. Ch. 129, 8 Ch. Rep. 81 8. c; Redman r. Redman, 1 Yem. 348; Gale v. Lindo, 1 Vem. 
474; Hall v. Potter, 3 Lev. 411; Anonymous, Prec. Ch. 267; Turton v. Benson, 2 Vem. 764, 
1 P. Wms. 496, Prec. Ch. 522, 10 Mod. 445, 1 Stra. 240 8. c; Debenham r. Ox, 1 Yes. 276; 
Scott V. Scott, 1 Cox, Kq. 366; Palmer v. Neave, 11 Yes. 165; Jackman v. Mitchell, 13 
Yes. 581 ; Hamilton v. Cumniingii, 1 Johns. Ch. 520. Equity gave and still gives the re- 
lief of compulsory surrender and cancellation of other written contracts procured by fraud, 
although the fraud may be pleaded in bar of an action at law. The equity jurisdiction is 
exercised, whether the bill be filed before action brought at law (Fuller v. Percivat, tupra, 
111, 112, n. 1— but see contra Allerton v. Belden, mpraf 113, 114, n. 1), or after action 
brought at law. Buxton r. Broadway, supra , 115, 116, n. 1 (but see contra Grand Chute p. 
Wincgar, tupra^ 116, 118, n. 1). 

In Traill v. Baring, 4 D. J. & S. 318, 327, Knight Bruce, L. J., said : ''Tt has been said 
also, that the objoction taken by the plaintiffs to the policy is a mere legal objection, and 
that this dispute, if not properly exclusively for a court of law, is at least as proper for a 
court of law as for this jurisdiction. 

" My judgment is otherwise. That argument is against the established coarse of the court 
for — I had well-nigh said — centuries." — Ed. 
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must, afortwrij belong to it in a case of this kind, arising on an inter- 
locutory application. And for my own part, I do not see any reason 
to doubt the correctness of a passage which I am about to read from 
T.ord Truro's judgment in the case of the South Eastern Railway 
Company v. Brogden ^ with regard to cases of concurrent jurisdiction 
i !i matters of account, which was the nature of the case then partic- 
ularly before the court. The lord chancellor says : " There are many 
(nises in which it seems to me, looking through the whole of the de- 
cisions, that this court would properly entertain jurisdiction on the 
matter, where, if the party making the claim proceeded at law, the 
erurt would not, as a consequence because it would itself exercise 
jurisdiction if appealed to, withdraw it from the jurisdiction of a court 
of law. I do not think the cases at all warrant that." That being 
so, no authority has been cited to us to show that this court has ever 
in a contested question determined that, in such a case as this, it 
would, by interlocutory motion, grant an injunction where a party 
claiming under a policy of insurance desired to have the opportunity 
of trying his right by an action at law, and would, in the ordinary 
course of proceeding, have that opportunity at an earlier date tlum 
the time at which it would be tried in the course of proceedings in 
equity. 

It has been suggested by the solicitor-general that in this case 
there is no conflict of evidence ; but that argument seems to me to 
assume that the question of merits must be tried on the interlocutory 
application, and for the purpose of that application, in order to de- 
termine the question of the forum in which the trial is to take place. 

Such a course as that would be highly inconvenient ; and it appears 
to me that a party in the position of an executor coming forward and 
saying, '^ In the discharge of my duty I have brought this action, and 
I desire to have the opportunity of trying the question in the ordinary 
courts of law," is not obliged, in order to get the benefit of such 
rights as he may have at law, to go for the purpose of such an inter- 
locutory motion into a preliminary rehearsal or trial of the question 
upon evidence. I am not, therefore, persuaded by that view. It has 
been also suggested in the course of the argument, that in questions 
like this, on policies of insurance, the assured prefers a jury, and the 
office prefers a judge. I do not think that we ought to pay any atten- 
tion to the preference of the one party or the other. We are bound 
to take notice that, according to the ordinary course of law in this 
country, and having regard to the principles upon which trial by jury 
is established, the jury is not only the most usual, but the most suit- 
able and proper forum for the trial of questions of this description. 
It is said that the effect of that will be, that while the case is being tried 
at law the suit will go on in equity. I do not think it is at all neces- 
sary that the expense of going into all the evidence in equity should 
be incurred, pending the trial at law. I can pretty well divine what 
the effect would be of a motion to dismiss for want of prosecution by 

1 8 Mac. & G. 28. 
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a defendant in equity, if the only default of the plaintiff was in not 
proceeding in a manner which would involve, unnecessarily, double 
expense, while the matter was proceeding, as the defendant had 
elected that it should proceed, to trial at law. 

Then, with respect to the rest, I am quite satisfied that, if it were 
tried at law, this court would, in such a question as that which is 
presented to us here, act on the verdict and judgment at law, and not 
disturb it. A new trial might be moved for at law, if necessary, and 
it would be granted or not as might be right. But this court would 
certainly not try over again, for the purpose of reversal, the question 
decided between the parties on the trial at law. Costs only would be 
the matter ultimately remaining to be provided for in equity ; and as 
to costs, it may be assumed that this court would do justice. 

In this case the balance of convenience appears to me clearly to be 
I in favor of the trial at law. It is admitted that it will be more speedy ; 
as far as I can judge, it would be less costly ; and also that which is 
very properly adverted to by the learned vice-chancellor in his judg- 
ment, the present course of procedure at law, as compared with that 
in equity, gives an advantage which in cases of this kind is of the 
greatest value, — the advantage of having all the evidence orally taken, 
and all the cross-examination without rehearsal of any kind. My 
voice, therefore, is in favor of affirming the learned vice-chancellor's 
judgment. 

Sib W. M. James, L. J. I entirely concur in the affirmance of the 
decision of the vice-chancellor, and I think it necessary only to add 
that I also equally concur in the judgment of the lord chancellor 
just pronounced, and in the judgment which Mr. Cotton read to us of 
the vice-chancellor. 

Sib G. Hellish, L. J. I am entirely of the same opinion.^ 



SIMPSON V. LORD HOWDEN. 
Befobe Lobd Cottenham, C, August 30, 1837. 

[a Mf/lne ^ Craig, 97.] 

The Lobd Chancellob." This was an appeal from an order of 
the master of the rolls, overruling a demurrer ; the case, therefore, 
must depend altogether upon the statements in the bill. The bill 
states the formation of a company, in the year 1835, for the purpose 
of making a railway, to be called " The York & North Midland Rail- 
way Company," to which the plaintiffs were subscribers; that the 
proposed railway, as described in the plans deposited according to the 

1 Glastenbuiy v. McDonald, 44 Yt. 450 (tembU) Aeeord. —Ed, 

* Only a portion of the judgment of the court is given. Lord Cottenham thoogfal it 
umeceisary to decide whether the agreement was in fact illegal. — Ed. 
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regulations of Paxliament, passed through part of the defendant's 
lands ; that afterwards, and when it was too late to alter the line, the 
defendant expressed his dissent, and subsequently petitioned the 
House of Commons against the bill ; and that thereupon an agree- 
ment was entered into between the defendant and the plaintiffs, in 
their individual capacity, dated the 4th of May, 1836, whereby they 
agreed, in consideration of his assenting to the bill, that they would 
endeavor, in the next session, to obtain an act to deviate the proposed 
line, and to adopt another line ; and, within six months after the pass- 
ing of the act, pay him 5000Z. towards compensation for damage by 
the deviated line ; and if they should not succeed, in the following 
session, in getting an act for the deviated line, then to pay so much 
more for additional compensation for the original line as certain 
referees should award; and should pay 100^. per acre for all land 
taken for the purposes of the railway. The bill then states that the 
act passed, and that it was provided that the powers of taking land 
for the purposes of the act should cease if not exercised within two 
years. It then sfcates that, after the passing of the bill, and before 
the company had taken any part of Lord Howden's land, a new and 
better line was suggested to them, avoiding all Lord Howden's land ; 
and that they had presented a petition to Parliament to enable them 
to adopt this amended line. The bill then alleges that the agreement 
was against public policy and illegal, and that it was not intended 
that the 5000Z. should be paid unless some damage was sustained ; 
but that Lord Howden, nevertheless, had brought an action for the 
5000Z. ; and prays that the agreement may be cancelled, or that it may 
be declared that the 5000Z. was not payable unless the land were 
taken ; and for an injunction to restrain Lord Howden from proceed- 
ing in the action. 

To this bill a general demurrer was put in. 

The second objection to the bill is that the illegality, if any, appear- 
ing upon the face of the contract, is cognizable at law, and that equity, 
therefore, ought not to interfere. This must depend upon authority ; 
it being alleged for the defendant that there was no instance of a 
court of equity having entertained jurisdiction to order an instrument 
to be delivered up and cancelled, upon the ground of illegality, which 
appeared upon the face of it ; and in which case, therefore, there was' 
no danger that the lapse of time might deprive the party to be charged 
upon it of the means of defence. 

In Colman v, Sarrel,^ a case is referred to in the argument as hav- 
ing been then recently decided by Lord Thurlow, in which he is 
stated to have held that, where an instrument can be proceeded upon 
at law, there is no ground to come into equity for relief. In Gray v. 
Matthias,^ a bill was filed to set aside a bond which appeared upon 
the face of it to have been given pro turpi causa. The question of 
jurisdiction upon that ground was argued ; and Chief Baron Macdon- 
ald, with the assent of the three other barons, dismissed the bill with 

1 1 Vei. Jr. 5a • » Yes. 886. 
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costs, not professing to decide upon the question of jurisdiction^ but, 
what amounts to the same thing, that in such a case a court of equity 
ought not to interfere ; stating that the plaintiff himself alleged that 
/\he instrument was a piece of waste paper, and was good for nothing, 
I upon the face of it ; that whenever it was produced it would appear 
I to be good for nothing, the plaintiff himself alleging that he had an 
I irrefragable defence against it. This is a very distinct authority 
against the jurisdiction contended for by the plaintiffs. The cases 
upon the Annuity Acts, Byne v. Vivian,* Byne v. Potter," and Brom- 
ley V, Holland,* all in the fifth volume of Vesey, and the latter case 
reported upon appeal in the seventh volume of Vesey,^ do not appear 
to me to be applicable to the present case ; for in none of them did 
the circumstance which created the invalidity of the transaction appear 
upon the face of the deeds, and in none of them were the objections 
confined to defects in the memorial, but depended upon evidence de- 
hors, such as the mode of paying the consideration, of which the evi- 
dence might at a future time be lost. In Jervis v. White,* upon a 
motion by one partner to have a bill delivered up which had been 
accepted by the other partner in the name of the partnership, there 
are some observations of Lord Eldon which have been supposed to 
favor the jurisdiction contended for ; but they must be taken with 
reference to the subject he was discussing, and the circumstances of 
the case, which, as stated in the sixth volume of Vesey,* exhibit a case 
of gross fraud in the formation of the partnership, and, therefore, in 
the origin of the legal obligation against which protection was sought 
by the bill. In that case there could be no doubt upon that state- 
ment as to the jurisdiction of this court. So in Ware v, Horwood,^ 
the facts, as stated in the tenth volume of Vesey,* amounted to gross 
fraud in the origin of the transaction. 

Of the general jurisdiction of this court, therefore, there could be 
no doubt ; and Lord Eldon, in adverting to the general question of 
jurisdiction, is so far from asserting it, as was contended for by the 
plaintiffs, that he refers it to cases in which the legal question arises 
incidentally, or in which " the variety and multiplicity of the suit? 
that might be brought at law and in equity furnish some principle in 
equity, of which the court will take advantage for the purpose of de- 
ciding, once for all, whether the securities be valid or not." • In Hay- 
ward v. Dimsdale,*** the deed was impeached upon the ground of op- 
pression, and because it was executed in contemplation of bankruptcy, 
and that the sum stated in it was not what was supposed to be due, 
but a sum supposed to be fully equal to the debt, and therefore in- 
serted as a security. No illegality appeared upon the face of the 
deed, and many of the grounds upon which it was impeached were 
purely equitable. The demurrer, therefore, was necessarily bad, and 



^ 5 Ven. 604, 


s Ibid. 609. 


• Ibid. 610. 


« Pap:e 8. 


» 7 Ves. 418. 


• Page 738. 


7 U Ves. 28; see pp. 82, 38. 


• Page 209. 


• 14 Yes. 88. 
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the case has no application to the present. The cases upon policies of 
insurance always represent transactions, which, if true, would afford 
a defence to an action, yet as proceeding from misrepresentation or 
fraudulent suppression, clearly give jurisdiction to courts of equity ; 
and in these cases also the return of the premium would be to be ar- 
ranged, if such cases were ever brought to a hearing, of which, how- 
ever, there are very few precedents. In Jackman v. Mitchell,* Sir S. 
Romilly stated that there was no case of a decree for delivering up a 
bond appearing upon the face of it to be void, and referred to the case 
of Ryan v, Mackmath." Lord Eldon did not controvert that proposi- 
tion, but said that the proposition did not arise, the instrument not 
being bad upon the face of it, but bad only as it might be proved to 
be so aliunde. In Harrington v, Du Chastel, referred to by Lord 
Eldon in Bromley v, Holland,* and reported in a note in the second 
volume of Mr. Swanston's Reports,* the illegality did not appear upon 
the face of the bond, and the corrupt contract was not between the 
obligor and obligee ; and upon the motion for the injunction, the Lord 
Chancellor expressed doubts whether a court of law could relieve. 
In Law V, Law,* the Lord Chancellor says, " It is agreed on all hands 
that this bond is good at law ; wherefore the representative of the 
obligor is obliged to come hither for relief." 

If, then, there be no case in vi^hich this jurisdiction has been exer- 
cised, and if I find Lord Thurlow, in the case referred to in Colman v. 
Sarrel, and the court of exchequer in Gray v. Mathias, deciding against 
it ; Lord Alvanley, in Bromley v, Holland, regretting that the juris- 
diction had been assumed in the cases of annuities ; and Lord Eldon; 
in the same case directly, and in Ware v, Horwood inferentially, diS'^- 
claiming the jurisdiction contended for ; it only remains to be consid- 
ered whether any such cogent reason exists in the present case as to* 
make it my duty to assume the jurisdiction, and so for the first time^ 
to establish a precedent for it. 

Now I find no fact stated in this bill impeaching the legality of the 
instrument beyond what appears upon the face of the instrument.. If 
there should be a decree for the plaintiffs, it would be merely to- de- 
liver it up — no consequential relief, no account to be taken, no pro- 
vision for restoring the parties to their original portion. Whether 
the defendant proceed in the action he has brought, or bring another,, 
the same questions must be raised and decided at law as are raised lit 
the bill. Why shoxdd a court of equity in this ca se assume to itse lf 
the decision or a mere legal question, contrary to its usual praictice ? 
Would it do so if a bill were filed to have a note or bill delivered up 
drawn upon unstamped paper or upon a wrong stamp ? But what would 
be the consequence of retaining such a bill ? Unless an injtmetibn 
were gfk'anted the action would proceed. If the plaintiff at law were 
to recover, it can hardly be supposed that this court would restrain 
execution upon its own opinion of a point of law, after a court of law 

1 16 Yes. 581; see p. 586. > 8 Bro. C. C. 15. • 7 Yet. 8; M6 p. lA. 

* Page 158^ n. < Cas. tern. Tal. 140. 
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had decided it in favor of the demand. That a party has not effectu- 
ally availed himself of a defence at law, or that a court of law has 
erroneously decided a point of pure law, is no ground for equitable 
interference ; and if the defendants at law obtain a verdict, and the 
iUegality of the instrument be thereby established, the whole object 
of the plaintiffs in equity will be obtained. Is it then a case in 
which a court of equity will, by injunction, restrain further proceed- 
ings in the action, and take to itself the exclusive jurisdiction over 
this legal question ? I apprehend not ; for not only will the court 
wish in some way to obtain the opinion of a court of law upon a 
purely legal question, but by permitting the action to proceed, it will 
afford to the parties the most speedy, cheap, and satisfactory means 
of deciding the question between them. 

As to the points raised by the bill, whether in the events which 
have happened the plaintiffs in equity are liable to pay the 5000Z., it 
is purely a question of construction, which may be dealt with at law 
quite as- w^l 4» in equity, and which,'thefef6re^ cannot affect the 
question of jurisdiction. 

In the absence, therefore, of any decision in favor of the jurisdic- 
tion contended for by the plaintiffs, and with the authorities against 
it to which I have referred, and seeing no benefit which can arise in 
this or any other such case from this court assuming the jurisdiction, 
I am of opinion that the demurrer ought to be allowed.^ 



BEOOKING V. MAUDSLAY, SON & FIELD. 
Before Sir James Stirling, J., March 21, 1888. 

[Law BfporUf 88 Chancery Divinon, 686.] 

The defendant had effected with the plaintiff and other under- 
w<riters an insurance upon a cargo of machinery to be carried by the 
steamship Elephant from London to Portsmouth. The ship and 
cargo were lost during the voyage. Upon an inquiry in the wreck 
comjHtsflioners' court it was found that the Elephant had been sent 
to sea in an unseaworthy condition, and that Scott, the owner, and 
he alone, was responsible for the manner in which the ship went to 
sea. The plaintiff brought this action on behalf of himself and the 
other underwriters, claiming a declaration that the policy of insurance 

1 Gnj V, Halhias, 5 Yen. 886; Fenn «. Craig, 3 T. & C. S16, 223 (semhle); Peinoll v. El- 
liott, 6 Pet. 95, 98, 99; O'Connell «. Noonan, 1 Dist. Ck>l. Ap. 382; Venice «. Woodruff, 62 
N. Y. 462, 467; Springport r. Teutona Bank, 76 N. Y. 897, 402 (fenMe); Field «. Uolbrook, 
14 How. Pr. IH 107 (semble); Sheldon Co. o. Mayers, 81 Wis. 627 Accord. 

The dicta to the contrary in Hamilton o. Cummings, 1 Johns. Ch. 622; Porter v. Jones, 
6 Cold. 313, 318, may be disregarded. After judgment against the maker of a note and 
satisfaction of the judgment, a bill for the surrender of the note cannot be maintained. 
Threlfall v. Lunt, 7 Sim. 627. —Ed. 
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was void, and that it might be delivered up to be cancelled^ or that 
the underwriters be discharged from liability thereunder.* 

Stirling, J. At the trial it was admitted by counsel for the plain- 
tiff that the policy is not void, and that judgment for cancellation can- 
not be given ; but they insisted that they were entitled to relief in 
accordance with the alternative prayer in the statement of claim. The 
d egendantg »,on the other hand, admit that the unseaworthiness of the 
Efepnancconstitutes a good defence to any action at law on the pol- 
icy ; but they deny the right of the plaintiff to the relief claimed by 
him or any other relief. 

The case stands thus : The defendants are entitled to the benefit 
of a policy of insurance on which they may sue at law. The plaintiff 
alleges and the defendants admit by the pleadings that the plaintiff 
has a valid defence to any action which may be brought at law on the 
policy. The defendants say that they have not threatened legal pro< 
ceedings, but they have declined to give an undertaking not to take 
any, and they abstain from stating whether it is their intention to 
take proceedings or not. Under these circumstances, can the under-/ 
writers bring the defendants before a court of equity and obtain a 
declaration and injunction according to the second alternative of the 
statement of claim ? If the policy were liable to be completely 
avoided, as, for example, if it had been obtained by misrepresenta- 
tion, a court of equity would have jurisdiction to direct the delivery 
up and cancellation of the instrument. This is clearly shown by the 
case of Duncan v, Worrall.* On the other hand, where the 'policy 
cannot be so avoided, but there is a good legal defence to an action 
upon it (as, for example, deviation), a court of equity cannot make a 
decree for cancellation; see Thornton v. Knight,' where the vice-chan- 
cellor in a few words draws the distinction between the two classes of 
cases. He says : '^ If the policy, though good on the face of it, had 
been proved to be void on the ground that the representation made 
by the insurers, when they effected it, as to the seaworthiness of the 
ship, was false, I could have interfered ; for then a case of fraud 
would have been made out against the insurers. But I cannot inter- 
fere on the mere ground of deviation unless this court has a concur- 
rent jurisdiction with a court of law in all cases in which relief is 
sought against instruments like the one in question. That, however, 
is not so ; and therefore I shall dismiss the bill with costs.'' In that 
case, however, an action at law had been brought, and the decision 
does not cover the questig^ before me, viz., whether the court can 
make a declaration that the underwriters are not liable on the policy, 
and grant an injunction against future proceedings at law. 

Prior to the Judicature Acts a plaintiff coming into equity to re- 
strain proceedings at law was bound to show some equitable ground 
for relief. He had not, as a rule, a right to come into a court of 

^ The statement of facts has been condensed, and the arguments, as well as a portion of 
the judgment, are omitted. — Ed. 
s 10 Price, 81. • 16 Sim. 909, MO. 



130 BROOKING V. MAUDSLAT. [CHAP. Vn. 

equity to restrain proceedings in a court of law if lie had a good 
defence at law. If authority for this is wanted I may refer to the 
cases of Hardinge v. Webster ^ and Kemp v. Tucker." The present 
plaintiff comes before the court without alleging any case which 
would give a court of equity jurisdiction, either exclusive or concur- 
rent with the courts of law. The s.qle jfround on which he claims the 
-rr^lief is that, although there is a good legal defence to any claim by 
the defendants against him, that defence depends on extrinsic facts, 
the evidence of which may not be forthcoming at all times and under 
all circumstances. The existence of such evidence is not alleged in 
the statement of claim nor proved at the trial ; if it had been it would 
seem to me the appropriate remedy would be found in an action for 
the perpetuation of testimony rather than in proceedings such as the 
present. Upon this I may refer to two authorities from which (as 
it seems to me) inferences may be drawn adverse to the view of the 
law contended for by the plaintiffs. In the case of Angell v. Angell, 
Sir John Leach lays down the law as to the cases in which the juris- 
diction of courts of equity to perpetuate testimony is exercised. He 
says : " If it be possible that the matter in question can, by the party 
who files the bill, be made the subject of immediate judicial investi- 
gation, no such suit is entertained. But if the party who files the 
bill can, by no means, bring the matter in question into present judi- 
cial investigation (which may happen when his title is in remainder, 
or when he is himself in possession)^ there courts of equity will enter- 
tain such a suit ; for, otherwise, the only testimony which could sup- 
port the plaintiff's title might be lost by the deaths of his witnesses. 
Where he is himself in possession, the adverse party might purposely 
delay his claim with a view to that event." The general principle 
being that a person who is in a position to institute proceedings can- 
not file a bill to perpetuate testimony, it is nevertheless laid down 
that a party in possession may file such a bill. Obviously it did not 
occur to Sir John Leach that a person in possession of real estate, 
and threatened with an action of ejectment to which he had a good 
legal defence, might file a bill in chancery to establish that defence 
and obtain an injunction to restrain proceedings at law. 

The other case is Earl Spencer v. Peek, where Lord Romilly 
decided that the pendency of a suit in equity in which the issue could 
be tried was an answer to a bill to perpetuate testimony. His lord- 
ship said : " The principle which is laid down in all the cases is, that 
if the matter to which the required testimony is alleged to relate can 
be immediately investigated in a court of law, and the witnesses are 
resident in England^ a demurrer will hold. ... It is contended that 
this can only apply where the plaintiff in a bill for the perpetuation 
of testimony can himself bring an action and have the matter tried ; 
but I apprehend that to be a mistake and that if the matter is in the 
course of investigation in a suit, that removes the exact objection. 
It is stated by Mr. Justice Story, laying down the same rule, that 

1 1 Dr. & Sm. lOL • Uw Bep. 8 Ch. 869. 
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where a right of action lies iu the defeudaot, although the matter 
might be investigated in a court of justice, still the bill would lie ; 
and I assent to that view of the case. What Mr. Justice Story means 
is that where the right is in the other party to bring an action against 
the plaintiff who files the bill to perpetuate testimony, be may main- 
tain such a bill if no such action is brought." It could not, therefore, 
have been his opinion that a person threatened with proceedings at 
law, to which he had a good legal defence, could bring a suit in equity 
to restrain them, on the ground that the evidence iu support of his 
case might be lost. On principle it is difficult to see why the defend* 
ants, having a claim which they may assert in a court of law at any 
time within the period fixed by the Statute of Limitations, should be 
compelled to try the issue on which the validity of that claim depends 
in a court of equity, and at another time than that which they may 
select as the most convenient for themselves. The authorities mainly 
relied on by the plaintiff were the judgment of Lord Eldon in Brom- 
ley V. Holland,* and certain passages in the judgments of Lord Cot- 
tenham in Simpson v, Howden, and of Lord Selborne in Hoare v. 
Bremridge. These authorities are, no doubt, of great value, but they 
relate to the cancellation of void or voidable instruments (as is shown 
by the case of Thornton v. Knight,* already cited), and do not neces- 
sarily apply to cases where, as here, the instrument is not void or void- 
able, and relief by way of cancellation cannot be given. In Cooper 
V. Joel,* the defendants claimed the benefit of a guarantee, which was 
held by Lord Eomilly, master of the rolls, to be invalid, and as the 
invalidity did not appear on the face of it an order was made for can- 
cellation. 

The principle on which this decision was based is thus stated : '^f 
a le gal instrument has stated on the face pf_it the^ defect which makes 
it impossi ble to sue at_law, ^Tiia nnnrh -yj]] not interfere; but_if a 
/\ legal instrument has no defect on the face of it, but, by reason^of the 
circumstances connected with it, it would be inequitable to allow a 
person to proceed at law upon it, or if Were be a"g6od ^egal de fence, 
notTCppearing on the instrument itself, whlc'E tlie ^apse of time , may 
causethe person chargeable upon the instrument from loss of the 
— evidence necessary for his defence at law to be unable to make avail- 
able, then this court will interfere and order the instrument to be de- 
livered up to be cancelled." This appears to be an authority in 
favor of the plaintiff. The case, however, was brought on appeal 
before the lord chancellor. Lord Campbell (see Cooper v, Joel),* and 
his judgment appears to me to amount to a reversal of the decision 
of the master of the rolls, so far as it is based upon any principle 
applicable to the present case, and that, too, although cancellation, 
and not an injunction, was the remedy sought. If, in the present 
case, the argument on behalf of the plaintiff is well founded, I can- 
not see why any person liable to have a claim made against him at 
law, and having a good defence to it, may not bring the matter before 

1 7 Yes. 9. s 16 Sim. 609. •27 Beav. 817. « 1 D. F. & J. 240. 
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a court of equity in the same way as the present plaintiff does ; and, 
indeed, the case was put as high as this by the learned counsel of the 
plaintiff in the course of his reply. Such a right appears to be nega- 
tived by the words of the lord chancellor, Lord Campbell, in 
Cooper V. Joel.^ He said that the argument amounted to this, that a 
court of equity would interfere to restrain an action whenever the 
action ought not to be brought, and proceeded : * " If that was the 
rule, hardly any dispute could arise upon a contract/' or, indeed, as 
to any other legal right, " which might not be drawn into a court of 
equity." In my opinion no such rule exists. In my judgment, there- 
fore, the claims of the plaintiff are not warranted by principle or 
supported by authority. I think that this action is in the nature of 
an experiment, and as the experiment fails, I see no reason why the 
costs should not follow the event.' 



SIR EDWARD SMITH v. AYKWELL. 

Before Lobd Habdwigke, C, Second Seal before Michaelmas 

Term, 1747. 

[8 Atkyns, 6e6.«] 

Mr. Yorke moved for an injunction to restrain the defendant either 
from bringing an action on a promissory note given by the plaintiff to 
the defendant in the sum of two thousand pounds, for undertaking 
to procure him a marriage with a lady, or that the defendant may be 
prevented from assigning it over to any other person. 

Lord Chancellor. This is not the common case for injunctions, 
which are for staying of waste, or quieting possession before the hear- 
ing to the party, who has had the same three years, on a bill brought 
upon a forcible entry ; but yet the court, on extraordinary circum- 
stances in a case, has granted an injunction till appearance and coming 
in of the answer, as in the case of Powis v, Andrews, before Lord 
King, where an insolvent executor was getting in the assets befote 

1 1 D. F. & J. 240. 

s Ibid. 245. 

• Thornton r. Knij^ht, 16 Sim. 609 (insurance policy — deviation); Cooper t». Joel, 1 D. 
F.& J. 240 (sembU); Conn. Co. v. Bear, 26 Fed. R. 582 (insurance policy— breach of con- 
dition to continue temperate); Lewis v. Tobias, lOCal. 674 (paid note); Butler r. Durham, 
2 Ga. 413 (paid note); Erickson r. First Bank, 44 Neb. 622 (alteration); Venice v. Woodruff, 
62 N. Y. 462 (non-performance of a condition precedent); Fowler v. Palmer, 62 N. Y. 
533 fpaid note); Field v, Holbrook, 6 Duer, 597, 14 How. Pr. 108 (non-performance of 
condition precedent); Mercantile Bank 9, Pettigrew, 74 N. Ca. 826 (paid note) Accord. 

Conn. Co. «. Home Co., 17 Blatchf . 142 (insurance policy — breach of express condition 
to remain temperate); Sharon ». Hill, 20 Fed. R. 1, 36 Fed. R. 337 (forgery of plain- 
tifPs signature); Schmidt v. West, 104 Fed. R. 272 (forgery of plaintirs signature); Pat- 
terson V. Smith, 4 Dana, 158 (forgery of plaintifPs signatnre); Maise 9, Gamer, Mart & T. 
883 (alteration) Con/ra. — Ed. 

4 1 Amb. 66 8. c. — £d. 
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probate ; there the court restrained him, and directed it to be paid into 
the bank till answer and further order, and founded their directions on 
a case of a like nature before Lord Harcourt, which was the £rst in- 
stance, and approved and applauded by everybody ; the case of Powis 
t;. Andrews went up likewise into the House of Lords, and was 
afi&rmed.^ 

Here it is not only charged by the bill to be a marriage-brocage 
agreement, but the fact supported by an affidavit; and therefore I 
will make an order on the defendant to keep the note in his own pos- 
session, and not assign or endorse it over to any person whatever, but 
shall not extend the injunction so far as to prevent him proceeding at 
law." 



^ 
I 



THE TOWN OF VENICE v. D. A, WOODRUFF and Others. 
CouBT OF Appeals, New York, September 21, 1876. 

[69 New York Reportt, 462.] 

This action was brought to have certain bonds, issued by the super- 
visor and railroad commissioners of the town of Venice, delivered up 
and cancelled, and to restrain defendants, the holders of said bonds, 
from transferring them. 

Kapallo, J.* The referee has found that all of the bonds, which 
the plaintiff seeks by this action to have delivered, up aild cancelled, 
were made and issued without the requisite consent of two thirds of 
the taxpayers of the town. That fact, according to the decisions . 
of this court, rendered the bonds void, even in the hands of bona fide \ 
holders. Starin v, Genoa ; * People v. Mead ; * Same v. Same.* ^ 

In the present case, in so far as the invalidity of the bonds results 

1 2 Bro. Par. Ca. 476. 

^ It ia now a matter of course to reatrain by injnnctfon the tranafer nf « noyntiAhlft tu»y^n . 
rit y. lest it come to ^he hau cja of a bona tide holder . Patrick v, Harritwn. 8 Bro. C. C. 476; 

A« parte Harding, Buck, 24 ; Lloyd v. Gurdon, 2 Sw. 180; r. Bozon, 3 L. J. Ch. 57; 

Hood t». Aston, 2 Sw. 412; Osborne r. U. S. Bank. 9 Wheat. 738; Loui!»vine Co. r. Louis- 
ville Co., 174 U. S. 552; Lyster r. Stickney, 12 Ala. 609; Winston v. Weatfeldt, 22 Ala. 
760; Breathwit r. Rogers, 32 Ark. 758; Zeigler r. Beaaley, 44 Ga. 56; HairaUon r. (^ar- 
son, 111 Ga. 57 (tembU); Thurman v. Burt, 53 111. 129; Belohrad-ky ». Kuhn, 69 III. 547; 
Moeckly v, Gorton, 78 Iowa, 202 ; Thompson v, Feathern, 45 La. An! 120 ; Maclean v. Fitz- 
aimmons, 80 Mich. 336; Hullhorst v. Schamer, 15 Neb. 57; Wilhelmaon v. Bentley, 2ft Neb. 
473 ; Larrabee v. Given, (Neb. 1902) 91 N. W. R. 604; Paterson 9. Baker, 51 N.' J. Eq. 49, 
59; Perrine v. Striker, 7 Paifre, 598, 603 (wm5/e); Brydgea v, Robinson, 2 Tenn. Ch. 720; 
Johnston t». Powell, 84 Tex. 528 ; Beer r. Landman, (Tex. Civ. Ap. 1895) 30 S. W. R. 64; 
Scott tf. Menasha, 84 Wis. 73. 

' In jurisdictions in which eouitv will not decree the snrren ^^r nr rnnrj>lUfiftn of n note 
becauseof a vari<^ di^fencft at Irw. no Iniunction against its t ransfer will be granted, if the ~ 
transferee would be in no better position than the transferor, if. for instance, the note is_ 
overaue or suDiect to a real defence . Reillv p. Tolman. 5^ III. An. 588 fusnrv): ferickBon~ 
V. Firnt Pank, 44 Neb. 622 (alteration); FoWler v. Palmer, 62 N. Y. 583 (overdue note); 
Morse v, Thayer, 9 Paige, 197 (usury). — Kd. 

' Only a portion of the opinion of the court ia given. — Ed. 

4 S3 N. T. 439. « 24 N. Y. 114. • 86 N. T. 924. 
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from the want of consent of the taxpayers, there is no ground what- 
ever shown for resorting to an equitable action. Not only is the want 
of the consent a perfect defence at law, but the onus of proving the 
consent is upon the party seeking to enforce the bond ; and the 
court cannot assume that he will be able to establish a fact that does 
not exist, and of which there is no documentary evidence. If it be 
said that the town may, by delay, lose evidence, not existing, which 
would be available to meet and rebut false testimony, one decisive 
answer is, that the statutes now provide a summary mode of perpetu- 
ating testimony in all cases, and an action is not necessary for that 
purpose. The case is analogous to those of Field v. Kolbrook ^ and 
Allerton v. Belden. 

It is urged that the action should be sustained for the purpose of 
preventing a transfer of the bonds to a bona fide holder. This court 
has held that such a transfer could not prejudice the plaintiff, as the 
defence would be available even against a bona fide holder.* But it is 
said that, although such is the rule in this state, a different rule has 
been adppted in the courts of the United States, and the bon*ds might 
be transferred to a bona fide holder, who might sue in those courts. 
There would be force in this argument, provided it were established 
in the case that the present holders of the bonds were not bona fide 
holders. In that case it might be proper for a court of equity to pre- 
vent their subjecting the town to liability by a transfer of the bonds. 
But if they are themselves bona fide holders, there is no justification 
for interfering with the right of transfer. In contemplation of law, 
the transferees would acquire no greater rights than are possessed by 
the present holders.' 

I The real purpose of the litigation seems to be to prevent a resort to 
the courts of the United States for the collection of these bonds ; and 
ihe question is, whether it is the province of a court of equity in a 
state to interfere for the purpose of preventing a resort to the federal 
courts for the enforcement of obligations on the ground that they 
may be held in those courts to be valid, while, according to the deci- 
sions of the state courts, the same obligations are held to be void. I 
apprehend that the power of a court of equity to decree the surrender 
and cancellation of instruments has never before been appealed to or 
exercised for such a purpose. Equity will interfere to control th e 
action of parties, and restrain them fro m transfprring negn|;jp|)ilp nKli, 

jfationS, on the grOnnH that, jt |^ Qgrginof nr.rxar*\anna fn allnxir fTi^m »^ 

create in their transferee a ripht or equity whic h thev thfi^Rplvfts Hn 
not possess. But where the effect of a transfer is not to change in 
any respect therights or ec|uitie8 of the parties. I am not prepared 

1 6 Dner, 697. 

s 23 N. Y. 439. 

* The present holders might acquire the right to sae in a federal conrt hy changing their 
residence, even though the change should be made solely for the purpose of proceeding in 
the federal court Briggs «. French, 2 Sumn. 251; Cooper «. Galbraith, 3 Wash. 546: 
Catlett V. Pacific Co., 1 Paine, C. C. 594; Johnson «. Monell, Woolw. 890; llie Garland. 
16 Fed. B. 283, 288. 
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jbo hold that the allegation that the transferee might resort to a ti-i- 
Hounal in wliich a rule of decision prevails^ or may prevail, diiferin g 
fro m that ot the coiii't which is asked to enjoin the transfer^ i$ suffi - 
cient to 3ustity the interference asked . The wrong sought to be pre- 
vented by such a proceeding is not any wrongful act of any party, 
but a decision of another court. The facts of the case and the ab- 
stract rights of the parties are not f f^i ^^g^^^ hy the transfer. The 
greatest effect it can have is to enable a transferee to sue in a court 
to which the present holder could not resort. This, in general, would 
not be regarded as any wrong wllich a court of equity would restrain. 
If it is a wrong in this case it must be on the assumption that the 
federal court will render a decision at variance with the decision of 
this court. I am of opinion that such an apprehension is not a legiti- 
mate ground for the action of a court of equity in restraining a trans- 
fer or directing the cancellation of the instrument. 

Another ground urged in support of the claim to equitable relief 
is, that it is necessary for the purpose of avoiding a multiplicity of 
suits ; and ihe case of The New York and New Haven Railroad 
Co. V, Schuyler * is referred to as an authority in j)oint. But that 
case was essentially different from the present. There the defend- 
ants all claimed shares in the same corporation, which had authority 
to issue only a limited number ; shares had been issued in excess of 
that limit, and some of them must be rejected. The spurious shares 
were held to be a cloud upon the title of the holders of the genuine 
shares, and the corporation was held to be the proper representative 
of the genuine stockholders to seek the interposition of the court to 
remove that cloud. Here was a solid ground upon which the plain- 
tiff could found its application for relief. The plaintiff having this 
standing in court, it was held that all the alleged spurious share- 
holders were properly joined as defendants. But jurisdiction was 
not entertained on the sole ground that the holders of spurious shares 
were numerous. In the present case there is no question of any 
cloud upon the title. The plaintiff seeks to have cancelled certain 
written instruments purporting to be obligations for the payment of 
money, which are held by various independent owners. If it fails 
to make out a case which would sustain an action for that purpose 
against any one of them alone« the mere fact that there are sever al 
such holders is not of itself sufficient ground for entertaining t he 
suit. If the facts were such as would have sustained the action 
against one person had he been the holder of all the bonds, then the 
case of the New Haven Railroad Company would be an authority in 
favor of the position that if there were several holders all might be 
joined as defendants. But it does not sup[>ort the position that the 
mere fact that numerous independent parties hold separate instru- 
ments upon which they might bring separate suits is sufficient to 
justify a court of equity in entertaining an action by the debtor to 

1 17 N. T. 699, and 44 N. T. 30. 
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compel them to litigate their claims in an action in the form which 

he selects. 

Judgment affirmed.^ 

1 If bj statute a ^pi-*i'fi<»^ fnpv' nf •» •ffi<iav;t nf thftjMUPiMmw of thfi townlhat Ihe re- 
quired consents of , a^majpntx of thft tii'^r*}''*^' ^*^^ ^"" givpn ip m«Hft {irefiumptive evi- 
dence of tbe facts therein contained, a holder of town bonds who presents such certified 
copy makes out a prima facie case againat a town. By reason of this distinction the court, 
in Srringport v. Teutonia Bank, 75 N. Y. 897, decreed a surrender and cancellation of 
bonda improperly issued. See also Calboun v. Millard, 121 N. T. 69. — Ed. 
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SECTION II. 
Cloud upon Title. 



J. S. MARTIN AND Others v. S. GRAVES and Wife. 
Supreme Judicial Court, Massachusetts, January Term, 1863. 

[5 Allen, 601.] 

Bill in equity by the residuary devisees of John Sparhawk, de- 
ceased, alleging that the defendants through fraud and undue influence 
procured from Sparhawk in his lifetime, without consideration, the 
execution of a deed of land to Sarah Graves, the female defendant, 
in which the right of occupying the premises was reserved to Spar- 
hawk and his wife, during their joint lives and the life of the sur- 
vivor of them ; and that the defendants have refused to deliver up or 
cancel the deed, but claim title to the premises, subject to the life 
estate of the widow of Sparhawk. The defendants filed a general 
demurrer. 

Merrick, J. The dsf^^dants con tend that upon the facts stated 
in the bill the plaintiffsnave a plam^Tidequate, and complete remedy 
at law, and therefore that their demurrer must be sustained. It is. 
true thatif the defejgdants were in possession of the premises de- 
scfited mthe bill, claiming title thereto, and a right to exclude the- 
plaintiffs therefrom, under and by virtue of the deed from John Spac-^ 
hawk to Sarah Graves, and that the validity of this deed constitulied' 
the only matter in controversy between the parties, the plaintiffs- 
would be afforded in proceedings at law an ample and perfect remedy. 
If they could successfully contest the validity of that deed by show- 
ing that it was obtained by fraud and imposition practised upon the 
grantor, they could recover judgment for possession of their respect- 
ive shares of the estate, either in a writ of entry or under a petition 
for partition.* And the rendition of a final judgment in their favor 
upon either of those processes would effectually protect them against 
any alienation which might be made after the commencement and 
during the pendency of such proceedings. Thayer v. Smith; * Wood- 
man V, Saltonstall ; • Pratt v. Pond ; * Clark v. Jones.* 

But it appears from the allegations in the bill th»t in fiaMst the 

1 By reason of the absence of equity jariBdiction in Massachusetts, at the beginningof 
the last century, the common law courts strained their powers so far as to allow a defrauded' 
grantor of land to recover it from the fraudulent grantee by a real action, although the title 
had necessarily vested in the grantee by the conveyance. Since the St. of 1877, c. 178, 
a defrauded grantor has his option to proceed at law or by biU in equity for a reconvey- 
ance. Billings V. Mann, 156 Mass. 203, 204. — Ed. 

s 9 Met. 469. • 7 Gush. 181. « 6 Allen^ 00. « & AUen, 379 
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defendants are not in possession of the premises. In the deed of John 
Sparhawk to Sarah Graves, he expressly reserved to himself and to 
his wife the right to live upon and occupy the same during their joint 
lives, and the life of the survivor of them. And the plaintiffs aver 
that they have requested the said Sarah and Samuel to give up and 
cancel said deed, and to convey the premises to them, but that the de- 
fendants refuse to do so, and claim title thereto, subject to the life 
estate of the widow of John Sparhawk. From these averments it 
appears that the defendants claim only a reversionary interest in the 
estate, that they are not in the occupation, and have no right to the 
present possession of it. Under such circumstances, the plaint iffs 
cannot maintain against them either a writ of entry, or a proces s 
under the statute for partitio n. Their only effectual remedy, ther e- 
fore> must at this time be by a bill in equity ; and otherwise"tirey 
might be without adequate relief. Whenever a deed or other 
instrument exists which may be vexatiously or injuriously used 
against a ^arty after the evidence to impeach or invalidate it is lost, 
or which may throw a cloud or suspicion over his title or interest, 
and he cannot immediately protect or maintain his right by any course 
of proceedings at law, a court of equity will afford relief by directing 
the instrument to be delivered up and cancelled, or by making any 
other decree which justice and the rights of the parties may require. 
2 Story on Eq. § 694. 

It is therefore clear that the objection taken by the defendants to 
the maintenance of the bill cannot be sustained, and that their 
-demurrer must be overruled.^ 

^ Bills to remove a cloud upon title were allowed in the following casea t Hayward v. 
Dimsdalc, 17 Ves. Ill; Van Wyck v. Knevab, 106 U. S. 360 (U. S. patent) pChapman v. 
Brcwei; 114 U. S. 158 (execution lien); Lyon v. Hunt, 11 Ala. 295 (tax deed); Mobile Co. 
«. Peebles, 47 Ala. 317 (tax deed); Reynolds v. Kirk, 105 Ala. 446 (mortgage deed); Kelly 
«. Martin, 107 Ala. 479 (paid mortgage); Davis v. Hare, 32 Ark. 386 (auditor's deed); 
Castle ft. Hillman, (Ark. 1902) 66 S. W. R. 648 (ostensible deed of plaintiff); Head v. For- 
^dyce, 17 Col. 149 (foreclosure proceedings); Ramsdell v. Fuller, 28 Cal. 37 (husband's deed 
>of wife's land); Lick r. Ray, 43 Cal. 83 (sheriff's deed); Hartford v. Chipman, 21 Conn. 
483; Alden v. Trubee, 44 Conn. 455; Wynne v. Lumpkin, 35 Ga. 208; Dart v. Ormc, 41 6a. 
376; Stout v. Cook, 37 III. 283 (sheriff's deed); Rucker r. Dooley, 49 111. 377 (sheriff's 
deed>;* Reed »- T>'ler, 56 111. 288 (tax deed); Hodgen t'. Guttery,*58 III. 431 (unrecorded 
mortgage); Bsrnett v. Cline, 60 111. 205 (tax deed);* Reed v. Re'ber, 62 111. 240 (tax deed); 
Lea r. Ruggles, 62 III. 427 (tax deed); Phillips v. Pitts, 78 III. 72 (sheriff's deed); Brooks 
V. Reams, 86 III. 547 (deed of married woman); Gins v, Furman, 164 III. 585 (tax deed); 
Watkins v. Brunt, 53 Ind. 208 (mortgage); Standish v. Dow, 21 Iowa, 363 (foreclosure pro- 
ceedings); Louisiville v. Gray, 1 Litt. 146 (judgment); Hinckley v. Haines, 69 Me. 76 (deed 
from predecessor of plaintiff); Polk v. Rose, 25 Md. 153 (tax deed); Polk «. Reynolds, 31 
Md. 106 (tax deed); Dodd r. Cook, 11 Gray, 495 (ostensible deed of plaintiff); Hall v, 
Whiston, 5 All. 126 (execution lien); Clouston r. Shearer, 99 Mass. 209 (mortgage); Sulli- 
van r. Finnagan, 101 Alass. 447 (forged deed); Russell v. Deshon, 124 Mass. 342 (tax deed); 
Davis r. Boston, 129 Mass. 377 (tax deed); Forster v. Forster, 1C9 Mass. 569 (tax deed); 
Holt V. Weld, 140 Mass. 578 (tax deed); Smith v. Smith, 150 Mass. 73 (tax deed); Tobin v. 
Gillespie, 152 Mass. 219 (tax deed); Barnes r. Barnes, 161 Mass. 381 rostensibledeed);Marr 
V, Washburn, 167 Ma<(s. 35 (attachment); I^oring r. Hildreth, 170 Masi». 828 (ostensible deed); 
Eaton r. Trowbridge, 38 Mich. 454 (deed of plaintiff's predecessor); Chaffee v. Detroit, 53 
Mich. 573; Barton o. Drake, 21 Minn. 299 (judgment lien); N. E. Co. v. Capehart, 63 Minn. 
120 (mortgage); Edgell e. Clark, 76 Miss. 66 (Mmi^e — attachment not a cloud, for uncertain 

* Ho decree for eonveyanoe. Pratt v. Kendtg, 128 lU. 883 ; Shields v. Bnsh, 189 III. 584, M4 Accord. 
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whether judgment and sale will follow); Gamble v. St. Loais, 12 Mo. 617 (assessment lien); 
Clark V. Covenant Co., 62 Mo. S7S (forged deed); Vogler v. Montgomerv, 54 Mo. 577 
(sheriff's deed); State «. Phillips, 97 Mo. 831 (tax lien); Bajha o. Taylor, 36 Mo. Ap. 427 
(tax lien); Uhl v. May, 5 Neb. 157 (jadgment lien); Corey v. Schnster, 44 Neb. 269 (judg- 
ment lien); Downing v. Wherrin, 19 N. II. 9, 91 (deed); Shotwellv. Shotwell, 24 N. J. Eq. 
878 (mortgage); Foley «. Kirk, 83 N. J. Eq. 170 (declarations of sale); Wood v. Seeley, 82 
N. Y. 105 (claim of dower); Fonda v. Sage, 48 X. Y. 173 (ostensible deed); Newell v. 
Wheeler, 48 N. Y. 486 (assessment); Hassan v. Rochester, 67 N. Y. 528 (assessment); 
Boyle V. Brooklyn, 71 N. Y. 1 (assessment); Monroe Co. v. Rochester, 154 N. Y. 570 (assess- 
ment); Tisdale v. Jones, 88 Barb. 523 (sheriff's deed); Longley v. Hudson, 4 Th. & C. 853 
(assessment); Hebrew Ass'n v. Mayor, 4 Hun, 446 (assessment); Clark v. Dunkirk, 12 
Hun, 181, affirmed 75 N. Y. 612 (assessment); Coit v. Gray, 25 Hun, 444 (will); Travis v. 
Travis, 86 Hun, 593 (deed); Rogers «. Sandy Hill, 14 N. Y. W. D. 45 (assessment); Smith 
V. Fellows, 41 N. Y. Super. Ct. 86 (ostensible mortgage) ; Cook v. Newman, 8 How. Pr. 
523 (sheriff's deed); Congregation v. Mayor, 53 How. Pr. 218 (tax); Crevier v. Mayor, 12 
Abb. Pr. N. s. 340 (assessment); City Co. v. Clark, 86 N. Y. Misc. Rep. 711 (deed of dis- 
seisee); Ward «. Ward, 2 Hayw. (N.'Ca.) 226 (ostensible deed); Teal v. Collins, 9 Oreg. 89 
(feffl6/e); Title Co. v. Ayiesworth, (Oreg. 1901) 66 Pac. R. 276 (sheriff's certificate); 
Dullo's App., 113 Pa. 510 (tax deed); Slegel v. Lanier,148 Pa. 232 (deed); Lewis v. Parrott, 
37 W. N. (Pa.) 330 (deed); Kittles v. Williams, (S. Ca. 1902) 41 S. £. R. 975 (sheriff's deed); 
Johnston «. Cooper, 2 Yerg. 524 (deed for gaming debt) ; Aimony v. Hicks, 8 Head. 39 
(forged deed); Anderson v, Talbot, 1 Heisk. 407 (sheriff's deed); Corinth v. Locke, 62 Yt. 
411 (deed); Carroll v. Brown, ^ Gratt. 791 (tax deed); Steams v. Harman, 80 Va. 48 (pat- 
ent); Steinman v. Vicant, 99 Va. 595 (deed); Miller v. Pierce Co., (Wash. 1902) 68 Pac. R. 
858; Smith v. Smith, 23 Wis. 176 (deed); Hamilton 9. Fond du Lac, 25 Wis. 490 (tax lien); 
Ross 0. Har\'ey, 3 Grant, Ch. 649 (recorded gratuitous deed). 

Prevention of a cloud upon title. — Eouitv will not only remove a cloud, but, by injunc - 
tion, prevent its creation. Chapman v. Brewer, 114 U. S. 158 (execution sale); Cowau 
V. Sapp, 74 Ala. 44 (execution sale); Eufaula Bank v, Pruett, 128 Ala. 478 (execution 
sale); Pixley v. Huggins, 15 Cal. 127 (execution sale); Porter v, Pico, 55 Cal. 165 (execu- 
tion sale); Tibbctts v. Fore, 70 Cal. 242 (execution sale); Roth v. lusley, 86 Cal. 134 
(execution sale); Wilhoit r. Cunningham, 87 Cal. 453 (execution sale); Woodruff v. 
Perry, 103 Cal. 611 (sale for taxes); Chase v. Los Angeles, 122 Cal. 540 (sale for taxes); 
Gillv. Oakland, 124 Cal. 335 (sale for taxes); Young v. Hatch, (Colo. 1902) 70 Pac. 
R. 693 (temble — no injunction if sale improbable); Christie v. Hale, 46 111. 117 (execu- 
tion sale); Goring r. McTaggart, 92 Ind. 200 (execution ^ale); Key City Co. v, Munsell, 19 
Iowa, 305 (execution f>ale); Gerry v. Stimson, 60 Me. 186 (administrator's sale); Holland 
V. Ma3'or, 11 Md. 188 (tax sale); Scribner v. Allen, 12 Minn. 148 {temble — no injunction 
if sale improbable); Coiikey v. Dike, 17 Minn. 457 (foreclosure sale); Hamilton 9. Wood, 
55 Minn. 48*2 (execution sale); Irwin «. Lewis, 50 Miss. 363 (execution sale); Lockwood 
V. St. Louis, 24 Mo. 20 (tax sale); Fowler v. St. Joseph, 87 Mo. 228 (tax sale); Leslie v, St. 
Louis, 47 Mo. 474 (tax sale); McPike v. Pen, 51 Mo. 63 (tax sale); Mechanics' Bank v. Kan- 
sas City, 7-i Mo. 555 (tax sale); North Society v, Hudson, 85 Mo. 32 (tax sale); Verdin v. 
St. Louis, 131 Mo. 26 (tax sale); Benecke e. Welsh, (Mo. 1902) 67 S. W. R. 604 (sale by 
county judge); Tucker v. Kenniston, 47 N. H. 267 (execution sale); Brooks v. Howland, 
58 N.H. 98 (issue of tax collector's deed); U. S. Bank «. Schultz, 2 Oh. 471 (execution 
sale); Norton v. Beaver, 5 Oh. 178; Pettit v. Shephard, 5 Paige, 493 (execution sale); 
Clark V. Davenport, 95 N. Y. 344 (temble — no injunction because issue of comptroller's 
deed improbable); Alvord v. Syracuse, 163 N. Y. 158 (tax sale); Landon v. Syracuse, 
163 N. Y. 562 (tax sale); Sixth Ave. Co. v. Mayor, 68 Hun, 271 (temble — injunction pro- 
hibited by statute); Hughes v. Linn Co., 87 Oreg. Ill (tax sale); Ketchin v. McCarley, 
96 S. Ca. 1 (execution sale); Vesta Mills v. City Council, 60 S. Ca. 1 (tax sale); Benn v. 
Chehalii Co., 11 Wash. 134 (tax sale); Pier v. Fond du Lac, 58 Wis. 421 (tax sale). 

But see contra, Chamberlain v. Baker, (Tex. Civ. Ap. 1902) 67 S. W. R. 532. — £d. 
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A. LOGGIE AND Othebs v. F. A. GHAKDLER and Anotheb. 
SuPBEME Judicial Goubt, Maine, Apbil 6, 1901. 

[95 Maine R^^ort$, 2S0.] 

Emery, J.^ The story is this. Mr. and Mrs. Leighton on Decem- 
ber 16, 1897, mortgaged certain personal propert y to the respondents, 
Ghandler and Wass, as security tor their suretysnip upon certain notes 
of the Leightons given to a Machias Bank. The property consisted 
of a building used as a blueberry canning factory, and its various con- 
tents of tin, tools, cans, machinery, etc. The mortgage was in the 
usual form of a chattel mortgage bill of sale, conditioned to become 
void if the Leightons paid the described notes on or before December 
15, 1898, and it was recorded in the town where the Leightons resided. 

On April 29, 1899, the mortgagees, Ghandler and Wass, began the 
usual statutory proceedings to foreclose the above mortgage. The 
notice of such proceedings and the affidavits of service were recorded 
May 6, 1899. 

In the January previous, however, the Leightons conveyed for value 
all said propei'ty to the plaintiff Pattangall, who had no actual jiotic e 
of the prior mortgage. Pattangall soon afterward conveyed for value 
the same property to the Messrs. Loggie, the other complainants, who 
also had no adaial notic e of the mortgage. 

The ground first taken in the bill is that the mortgage has been pai d. 

The only relief that can be given is a decree for the surrender or 
cancellation of the mortgage bill of sale. 

There is, however, no statement of facts in the bill showing that to 
be necessary. If the condition of the mortgage has bft^n pftT^formfid, 
as alleged, then the mortgage is imo facto void and the paper u pon 
which it is written is waste paper . The pi-operty mortgaged has 
already vested in the plaintiffs "without redelivery or resale, and 
without any cancellation of the mortgage.'^ Sumner v, Bachelder.' 
A chattel mortgage is not a " written contract " which may be ordered 
cancelled under R. 8., c. 77, § 6, ch. iii. No statute or rule of law is 
cited which requires the mortgagee in a chattel mortgage to cancel and 
deliver up the written instrument upon performance of the condi tion ; 
and certainly the court will not ordinarily require a party to do more 
than the law requires him to do. 

Though not stated in the bill, it is urged in argument that the 
respondents may undertake to take possession of the property, or 
bring some action to recover it, uponihe^rength of the written instru- 
ment. Should they do so, the p oopo i iqciife have a plain, a dequate, and 
complete remedy at law, both to defend against the responde nts^ action 
"and to maintain actions against them! The alleged performance of 
the condition is a complete bar to any claim the respondents can make. 

I Onlj A portion of tba opinion of tbe court b giv^n. — Ed. * 30 Me. 35. 
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It is further oryed that the evidence of such performance may in tim e 
be lost , — to the great inconvenience of the plaintiffs. The fact, how- 
ever, is no ground for a decree in equity for cancellation. Farmington 
Village Corporation v. Sandy Kiver Bank.^ It may be a casus omissus, 
but the mortgagor in a chattel mortgage seems to be left to preserve the 
evidence of the pei-formance of the condition, ready to adduce if any 
action be taken under the defunct bill of sale. If he desires to per - 
petuate the evidence, he must resort to the nsual means for that pur « 
pose . 

So far as appears, the plaintiffs can fully protect themselves by 
available remedies at law, and hence are not entitled to any relief in 
equity upon the first ground stated. See Bushnell t;. Avery,^ an almost 

parallel case. 

BUI dismissed.* 




E. L. SHERMAN and Another v. C. G. FITCK. 
SuPBEMB Judicial Coubt, Massachusetts, November, 1867 

[98 Massachusetts Reports, 59.] 

Hoar, J.* The case presented upon the demWer is this. The 
complainants are the assignees of an insolvent corporation. The 
defendant holds an instrument purporting to be £rmortgage of the 
personal property of the corporation, the validity of which is denied 
by the assignees, who desire to sell the property free from the incum- 
brance. The defendant has hot taken possession, or in any way 
intermeddled with it, and the complainants seek by a bill in equity to 
obtain a decree that the mortgage be given up and cancelled. The 
ground of the demurrer is that there is a plain, adequate, and complete 
remedy at law. 

We cannot see tr hat- ^-^^^ POTnplninanfqj iipnn tliig nfaf/* nf fanfo^ yi^^va 

an y remedv at law . They have no cause of action against the defend- 
ant. They are in possession of the property, and he has not disturbed 
their possession. He might bring an action against them, but he does 

not choose to do it. In the mean time thprft \a a tAnnt^ npnn thfiir 

title, which seriouslv affects its valu e. The mort y^g^ ig "pAn vf^onrtl^ 
and it Is evident that thev cannot sell th e_property w ith any prospect 
of obtaining its fa ^jr v a^nflj bepj^nse the purchaser would kno w that he 
exposes himself to a" ftfi^^inTij if the defendant's claim is well f ounded. 

Demurrer overruled,* 

1 85 Me. 46-53. s isi Mass. 148. 

s Bushnell v. Avery, 121 Mass. 148 (semble); Leslie v. St. Louis, 47 Mo. 476 (jemble); 
Smith V. New York, 68 N. Y. 552, 554 (semble) Accord. — £d. 

* Onlv a portion of the opinion of the court is given. — Ed. 

< Stebbins v. Perry County, 167111. 567 (shares illegally issued by the company canceUed 
as a cloud upon the title of the lawful shareholders); Sheldon v. Mayers, 81 VTis. 627 {semJble 
— invalidity of adverse claim apparent on face of instrument) Accord, — Ed. 
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WILLIAM ARRINGTON v. CHARLES LISCOM and Others. 
Supreme Court, CaliforniAi January Term, 1868. 

[84 California BqHfrU, 865.] 

Bt the court, Sawyer, J.^ The plaintiff in his complaint substan- 
tially avers that one Light, in 1849, being then the owner of the 
premises described, conveyed them to one Harris, by deed absolute in 
terms, but coupled with a defeasance and a covenant that the same 
should be void on payment to said Harris of a certain sum of money 
according to conditions specified ; that on non-payment of the money, 
in accordance with said terms, said Harris, in a suit against said 
Light, in 1850, foreclosed said mortgage, and in March, 1851, pur- 
chased in the premises under the judgment of foreclosure ; that subse- 
quently, on the 9th of November, 1854, through sundry conveyances 
the plaintiff acquired the interest of said Harris in said premises, and 
entered into possession, and made large and valuable improvements 
thereon, and that ever since, down to the present time, he has been 
in undisturbed and adverse possession of the same ; that subsequent 
to the execution of said deed and defeasance, and before the com - 
mencement of the said suit for foreclosur e in 1850, said Light con- 
veyed his interest in said mortgaged premises, but in express terms 
subject to said mortgage to defendant Liscom ; that said deed to said 
Liscom is a cloud upon plaintiff's title ; and said Liscom has no valid 
claim to said premises. He then asks that said Liscom be adjudged 
to quitclaim said premises to said plaintiff; that said cloud be re- 
moved and said deed declared null and void as against plaintiff's title 
thus acquired, and for such other relief as may be just and equitable. 

The daEfliMtant Liooom answers, and, without denying any of the 
material allegations of fact in the complaint stated, sets them up 
affirmatively, and insists that, inasmuch as he was not a party to the 
foreclosure suit, the mortgage was never foreclosed as to him ; and 
that the legal title is in him by virtue of the said conveyance from 
Light, subject to said mortgage. As affirmative relief he seeks an 
account of the rents and profits, offering to pay any balance that may 
be found due, and asks for an affirmative judgment allowing him to 
redeem. The pla intiff d emurs on the ground, among others, that the 
right to redeem is"tarred by the Statute of Limitations. The demur- 
rer to the answer was sustained, and the defendant declining to 
amend, judgment was entered for plaintiff in pursuance of the prayer 
of the complaint There can be no doubt that an action to rede em 
was long since barred . This point was determined in Cunningham 
V. Hawkins,' and Grattan v. Wiggins.* As to the affirmative relief 
sought, the appellant is the actor, and he is as clearly affected by the 

1 OdIy a portion of the opmion of tke court it gireii. — Ed. 
• 84 Cal. 409, 410. • S3 Cal. 85. 
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bar as if lie had brought an independent action to redeem. But he 
insists that the plaiutifiPs action is, upon the facts averred in the 
complaint, whatever he may choose to call it, a suit for a strict fore- 
closure, and as he has chosen to waive the statute and treat the 
mortgage as still subsisting, and the rights of the parties are mutual, 
the defendant is entitled to treat it as a live mortgage, also, and the 
right to redeem is still a live equity. Calkins v, Isbell ^ and Calkins 
V, Calkins ' are relied on to sustain this view. In our }u ,^gin*^^^ hnw, 
ever, upon the facts averred in the complaint, the action can in no 
sense be regarded as a proceeding to foreclose the mortgage. The 
plaintiff never owned the mortgage, or the debt secured by it He is 
simply a purchaser of the mortgaged premises from the purchaser 
under a judgment of foreclosure. The foreclosure, it may be con- 
ceded for the purposes of this case, was defective, because Liscom was 
not made a party and his title was not cut off. But the plaintiff was 
the purchaser of the laud, not of the debt and mortgage. He simply 
got whatever title to the land passed by the sheriff's sale, be it good 
or bad, much or little. He avers no assignment of the debt, or mort- 
gage, or the judgment. The complaint sets out many matters unne- 
cessary to be stated, but no objection was made in the court below in 
any form to the mode of statement, or its sufficiency. The cause of 
action averred, when stripped of unnecessary matter, seems to us to 
be this: that the plaintiff in 1854 entered into possession of the pre- 
mises in question, under a conveyance, and that he has ever since, for 
a period of some twelve years, been in the undisturbed adverse pos - l^ 
session of the premises under said conveyance, thereby acquiring a 
good title under the Statute of Limitations ; that the defendant 
Liscom holds a deed from the same source of title antedating his 
own, which might, at the time, have conveyed some interest to de- 
fendant, but which by the long adverse possession Ifas ceased to have / 
any vitality ; that being of record, although no longer available to the ) 
defendant, it has become a cloud upon the title of plaintiff thus per- 
fected as against the defendant by the Statute of Limitations. And 
the prayer is in accordance with this theory. The cause of action 
might have been averred in a better form, but this is the substance 
of it. And there is nothing in the answer to take the case out of the 
Statute of Limitations, or to avoid the title made under it, for adverse 
possession for the time specified in the statute in effect confers title. 
Grattan v. Wiggins.* We know of no reason why a party who has 
been in adverse possession for a period of time, whifth, under the 
Statute of T.imifAtionfl. vftfltfl him with a title ayainat all the world, 
may not bring his suit against a party claiming under a record title, 

to nave tl^ft fiVa.iin determined and adjiidyed n ull and void as af;[ainst^ 
hinL. An, JJ)Parentlv good If fi^^n^d titl^ wnnlil Aoi-fQir^ly T^a a nlnniT 
upon tEe t^tlfl anqnirftd hy adVP^PP pAqQpqQinn nnHor thp SfrAfi^te nf 

jiimitations. It is of record, and when produced makes out a prima 
facie case, which can only be defeated by evifienoe of advftra^ poasAs. ~^ 

1 90 N. T. 147. • 8 Barb. 805. • 23 Cal. 86. 
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sion, which is not of recordf unless established in a jadiciaJj groceed-^ 
ing, but rests in parol, and is liable to be lost an d established .with_ __ 
difficultyT Such an apparent record title could not fail to be a cloud 
that would greatly decrease the value of the title acquired by adverse 
possession. The Statute of Limitations, as against a party claiming 
under a written title, would have performed but half its mission, aa a 
statute of repose, if the party reiving upon it must ly ajt til^ ^^ ^° 
attacked before he ca n reduce thft ftvidftnne nf his title tn thft form nf 

a permanent records We think a party in possession whose right is 
perfected by an adverse possession during the period prescribed by 
the Statute of Limitations, as well as others, is entitled to bring 
his action, under section two hundred and fifty-four of the Practice 
Act, to determine an adverse claim or remove a cloud which would 
thenceforth diminish the value of his property. 

Judgment affirmed.^ 



KEANE, Appellant, v. KYNE. 
SuPBEME Court, Missoubi, Octobeb Term, 1877. 

[66 Mistauri Reports, 216.] 

Shebwood, G. J.' The plaintiff seeks to remove what he terms 
a cloud upon his title to a certain lot in the city of St. Louis, caused, 
as he claims, by a forged deed purporting to have been executed by 
himself to defendant, in 1873. The answer denied plaintiff's owner- 
ship or possession of the lot, and the forgery of the deed, etc. The 
court entered a decree for the plaintiff, which was reversed at general 
term, and on appeal to the court of appeals the petition was dismissed, 
and the plaintiff appeals here. 

1. We approve the action of the court of appeals in dismissing the 
petition, and for the following reasons; We regard the evidence 
greatly preponderating in favor of the genuineness of^the deed of 
February, 1873. 

2. But there is another ground which must prove equally potent 
in precluding plaintiff of success, and this, regardless of the evidence 
adduced : he was not in possession of the lot in question . And au « 
thority is abundant to show that onlv when this is the case can 
equitable interposition, as here prayed, be successfully invoked . The 

1 Pendleton «. Alexander, 8 Cranch, 462; Sharon v. Tucker, 144 iMR 392; Marston 
V. Rowe, 39 Ala. 722; Echols «. Hubbard, 90 Ala. 809; Normant v. Eureka Co., 98 Ala. 1»1; 
Torrent Co. v. Mobile, 101 Ala. 559; McCormack v. Silsbj, 82 Cal. 72; Baker v. Clark, 
128 Cal. 181 ; Tracy v. Newton, 57 Iowa, 210; Asher Co. v. Clemmonp, (Ky. 1902) 66 S. W. K. 
12; Rayner v. Lee, 20 Mich. 384; Gardner v. Terry, 99 Mo. 523; McKee v. Gardner, 131 
Mo. b99(sembU); Stettnif^che v. Lamb, 18 Neb. 619; Peterson v. Tuwnsieiid, (Neb. 1890) 46 
N. W. 526; Watson v. Jeffrey, 39 N. J. Eq. 62; Parker v. Metzger, 12 Oreg. 407; Moody 
9, Holcomb, 26 Tex. 714; Belllngham v. Dibble, 4 Wash. 764 Accord. 

Contee v. Lyon^, 19 Dist. Col. 207 Contra. — Ed. 

* Only a portion of the opinion of the court is given. — Ed. 
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obvious reason is that when a party is himself in possession, he can« 
no t resor t to a court of law to try the titl e, and thereTSTg'miist nee ds 
come into a court of equit y. 1 Story, Eq. «Tur., § 711 a, 11th ed. ; 
Orton V. Smith ; ^ Polk v, Pendleton,* and cases cited. Holding these 
yiews we affirm the judgment of the coiurt of appeals. All concur.' 

Afftmied. 

1 18 How. 968. s 31 Md. 118. 

• U. S. V. Wilson, 118 U. S. 86; Frost «. Spitley, 121 IT. S. 359; Whitehead r. Shattuck, 
138 U. S. 146; So. Co. v. Goodrich, 57 Fed. R. 879; Sanders v. Hirerside, 118 Fed. R. 720; 
Daniels v, Stewart, 55 Ala. 278; Tyson v. Brown, 64 Ala. 244; Curry v. Peebles, 83 Ala. 
225; Kelly v. Martin, 107 Ala. 479; Brown v. Hunter, 121 Ala. 210;* Belcher r. Scruggs, 
125 Ala. 336; Wilkinsion v. Wilkinson, 129 Ala. 279; Galloway v. Hendon, 131 Ala. 280; 
Brand v. U. S. Co., (Ala. 1902) 30 So. R. 60; Treadwell v. Torbert, (Ala. 1902) 32 So. R. 
126; Chaplin «. Holmes, 27 Ark. 414; Lanman v. Zim pieman, 37 Ark. 643; Matthews r. 
Marks, 44 Ark. 436; Muuson v. Munson, 28 Conn. 582; Sloan v, Sloan, 25 Fla. 53, 59 {sernblt); 
Clem V. Meserole, (Fla. 1902) 32 So. R. 783; Haworth v. Norris, 28 Fla. 76-J; Fatten v. 
Crumpler, 29 Fla. 573; Gamble v. Hamilton, 31 Fla. 401; Winn v. Strickland, 34 Fla. (ilO; 
Woodford o. Seigmore, 35 Fla. 333; Levy r. Ladd, 35 Fla. 391; Brown v. Solony, 37 Fla. 
102, 109 (tembU); Watson v. Holliday, 37 Fla. 488; Richards «. Morris, 39 Fla. 205; Hughes 
V. Hannah, 39 Fla. 865; Simmons 9. Carlton, (Fla. 1902j 33 So. R. 408; Alton Co. v. Buckmas- 
ter, 13 111. 201; Smith v. McConnell, 17 111. 135; Gage v. Abbott, 99 III. 366; Gage v. Wil- 
liams, 119 111. 563 {sembU); Johnson v. Huling, 127 111. 14; Glos v. Randolph, 133 111. 197; 
Glos r. 0*Toole, 173 111. 366; Glos v. Goodrich, 175 111. 20; Glos v. Beekman, 183 III. 158; 
Glos V. Kemp, 192 111. 72; Glos v. Cratty, 196 111. 193; 199 111. 374; Wood v. NichoUon, 
43 Kan. 461; Harris «. Smith, 2 Dana, 10; Whipple v. Earick, 93 Ky. 121; Layne v. 
Ferguson, (Ky. 1902) 68 S. W. R. 656; Crook v. Brown, 11 Md. 158; Polk v. Pendleton, 
31 Md. 118; Thayer «. Smith, 9 Met. 469; Woodman v. SaltonsUll, 7 Cunh. 181; Pratt r. 
Pond, 5 All. 59; dark v. Jones, 5 All. 379; Blackwood e. Van Vleet, 11 Mich. 252; Deer 
Co. V. Mich. Co., 83 Mich. 11; Chandler «. Graham, 123 Mich. 327; Eastman v. Lamprey, 
12 Minn. 153; Von Phul v. Penn, 31 Mo. 333; Janney v. Spedden, 38 Mo. 395; Mason v. 
Black, 87 Mo. 329, 346 (umble); Davis v. Sloan, 95 Mo. 552; Graves v. Ewart, 99 Mo. 13; 
McKee v. Gardner, 131 Mo. 599; Benton Co. v. Morgan, 163 Mo. 6G1; Bui<bee v. Lewis, 85 
X. Ca. 332; Clark v, Hubbard, 8 Oh. 382; Mawhorter v. Armstrong, 16 Oh. 188; Cool- 
idge V, Forward, 11 Oreg. 118; 0*Hara v. Parker, 27 Oreg. 156; Silver r. Lee, 3S Greg. 
508; Weaver v. Arnold, 15 R. I. 53; Rogers v. Rogers, 17 R. I. 623; Otey v. Stuart, 91 
Va. 714; Kane v. Va. Co., 97 Va. 329; Steinman v. Vicars, 99 Va. 595 (tetnbU); Smith v. 
Thomas, (Va. 1902) 37 S. E. R. 784; Baker v. Briggs, (Va. 1902) 38 S. E. R. 277; Van 
Hessen p. Chippewa Co., (Wis. 1902) 91 N. W. R. 1008 Accord. 

Bunce v. Gallagher, 5 Blatchf. 481; Field v. Barber Co., 117 Fed. R. 925 (statutory); 
Oliver v. Dougherty, (Ariz. 1902) 68 Pac. R. 553 (.statutory); I^ndregan v. Peppin, 94 Cal. 
465; Ragsdale v, Mitchell, 97 Ind. 458 (sembU — statutory); Lewis v. Soule, 52 Iowa, 11; 
Lees r. Wetmore, 58 Iowa, 170; Wyland v. Mendel, 78 Iowa, 739; Wofford ». Bailey, 57 
Miss. 239 (statutory); Paxton v. Valley Co., 67 MisH. 96 (statutory); Force v. Stubbs, 41 
Nub. 271 (statutory*); Ross o. McManigal, 61 Neb. 90 (statutory); Dalrymple v. Security' 
Co , 9 N. Dak. 806 (temhle — statutory); Buckholzer r. Leadbetter, (N. Dak. 1902) 92 N. W. 
8'JO; Jones v. Perry, 10 Ycrg. 57; Alraony r. Hicks, 3 Head. 39 ; Day Co. r. State, 68 Tex. 
527 (statutory); Smith v. Sherry, 54 Wis. 114, 128 (umble); Smith r. Zimmerman, 86 Win. 
542 (tffnbU); Davenport v. Stephens, 95 Wis. 456; Kruczinski v. Neuendorf, 99 Wis. 264 
Contra. 

Possession gained by fraud or force will not support a bill to remove a cloud upon a 
Jiilfii^ Donahue e. Meister, 88 Cal. 121; Comstock v. Henneberry, 66 111. 212; Hardin v, 
Jones, 86 III. 313; Rubert r. Brayton, 82 Blich. 632; Crosby v. Hutchinson, 126 Mich. 56. 

Jihht to trial byjurij . — Sta^utys nermittinp; a bill quia (im^t aprninut a Hpfi»nHmi» in pnfl, 
session munt secure to him the right of trial hv ^nrv. Whitehead ». Shattuck, 138 U. 8. 
iM (explaining Holland v. Challen, 110 U. S. 146); Love r. Bryson, 57 Ark. 689 isemUe — 
right waived); Newman v. Duane, 89 Cal. 598; Gillespie r. GouU", 120 Cal. 515; Angus r. 
Craven, 1.12 Cal. 691, 696 (semble); Hughes v. Hannah, 39 Fla. 365 ; Trustees r. Glea.>«on, 39 
Fla. 777; Chandler v. Graham, 123 Mich. 327; Lyon v. Gombert, (Neb. 1902) 88 N. W. 774 
{temble — right waived). 

PlaintifT^ title miitt be lenaL — A legal title ]n f]jy p^*|intiff r ^**-^"*"' ♦^♦h^i w^«pfnfi< 
of a bill to remove a cloud upon tille. Frost t. Spitley. 121 U. S. 552 ; Dewing •. Woods, 



(^st^ca^) 



146 O'BRIEN V. CBEITZ. [CHAP. TO. 



JAMES O'BEIEN v. WILLIAM F. CREITZ. 
Supreme Coubt, Kansas, July Tebm, 1872. 

[10 Kamat Beportt, 202.] 

Bbeweb, J.^ This was an action brouglit by defendant in error to 
quiet title to a lot in the town of Holton. In his petition he alleged 
that he held the legal title, and was in peaceable possession, and that 
O'Brien set up an adverse interest. Upon the trial he testified that 
the lot was entirely vacant and unoccupied , and then offered his 
deeds, which were objected to on the ground that he ha d not shown_ 
himself in actual pnagAflginTiI The objection was overruled, and this 
is alleged as error. We see none. It was decided in Eaton v. Giles,* 
that ** an action to quiet title may be brought by the holder of the 
legal title when he is not in possession ;2^the real estate for which 
he holds the title is vacant." Whei'e reaT estate is unoccupied and 
vacant, the holder of the legal title has the constructive possMsion. 
It is true, when thera ia no afitnal posfl^ttft jon. the par ty holding title 
can not proceed under § 594 of the civil cod e. Yet he is not therefore 
witliout remedy. He can have his title determined and protected. 

The judgment wiU he affirmed.^ 

Ill Fed. R. 575; Whipple r. Earlck, 93 Kv. 121; Crook v. Brovrn, 11 Md. 15S; Polk v. Pen- 
dleton, 81 Md. 118; Hemingway v. Poncher, 98 N. Y. 281, 287; Moores v. Townshend, 102 
N. Y. 887. 

But see contra^ Oliver v. Dougherty, (Ariz. 1902) 68 Pac. R. 553 (statutory); Dalrymple 
V. Security Co., 9 N. Dak. 306 (statulory). — Ed. 

1 Only a portion of the opinion of the court is given. — £d. 

s 5 Kas. 24. 

■ The right to maintain a bill to prevent or remove a cloud on ti tle, wht^n th ^fft if no 
remedy at law, pccause neitner nartv is in Tx^fiscasion^ is generally admitte^ . Holland 
v.Challen, 11U U. ti. 15; Whitehead v. Shattuck, 138 U. S. 146 (semble); Scott «. Neely, 140 
U. S. 106, 115 {iembh)\ Wehrman v. Conklin, 155 U. S. 314, 325 {sembU)', Southern Co. 
V. Hall, 105 Fed. R. 84; U. 8. Co. v. Lawson, 115 Fed. R. 1005; Mathews r. Marks, 44 Ark. 
436 {umhle)\ Graham v. Fla. Co., 33 Fla. 356; Gage r. Abbott, 99 111. 366; Johnson v. Huling, 
127 III. 14; Glos v, Randolph, 133 111 197; Glos r. O'Toole, 173 111. 366; Glos r. Goodrich, 
175 111. 20; Glos v. Beekman, 183 111. 158; Glos v. Kemp, 192 III. 72; Eaton «. Giles, 5 Kan. 
%\ («m6/e); Dodd v. Cook, 11 Gray, 495; Tabor v. Cook, 15 Mich. 822 {Kmblt)\ Palmer 
V. Yorks, 77 Minn. 20; Eayrs v. Nelson, 54 Neb. 143; Low v. Staples, 2 Nev. 209; Pier 
V, Fond du Lac, 38 Wis. 47(); Davenport v. Stephens, 95 Wis. 456. 

There are other instances in which, by reason of the absence of * rpmftdy ^^ Uw^ ^ hill 
may be maintained to establish one's title , e. g, — 

hill by a remainderman, Worthington v. Miller, (Ala. 1902) 32 So. R. 748; Hall v. Hooper, 
47 Neb. 111. 

By a mortgagee not entitled topoue$tion, Horn v. Garry, 49 Wis. 464. 

By a vendor bound by warranty of title. Remer v. Mackay, 35 Fed. R. 86 ; Sutllffe v. Smith, 
58 Kan. 559; Begole v. Hershey, 86 Mich. 130; Styer v. Sprague, 63 Minn. 414; Pier 
V. Fond du Lac, 53 Wis. 421. — £i>. 
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SCOTT V. ONDERDONK and Anotheb. 
CouBT OF Appeals, Nbw Yobk, June Tebm^ 1856. 

[li JVeio York JieporU, 9.] 

Denio^ 0. J. The substance of the complaint is, that without hav- 
ing laid an assessment affecting the plaintiffs lots the corporation 
proceeded to sell them as though they had been legally assessed ; that 
the defendant Onderdonk became the purchaser at the sale, receiving 
a certificate of the purchase, and is seeking to consummate the trans- 
action by obtaining a conveyance of the property from the corporation 
for a long term of years. Though it is improbable that the sale was 
made without the pretence of a valid assessment, th^j^gfeadau^s have 
ol\gsen„t»^ut themselves2}iK)n the naked case that there was no as- 
sessment ; and the qu^stiojpto be determined is whether, conceding 
such a state of things to exist, the plaintiff, be fq rg he has been actually 
disturbed, is entitled to maintain this action and to have a judgment 
arresting the proceeding and setting aside what has been done. Ordi- 
narily a party must wait until his rights have been actually interfered 
with before he can implead another from whom he anticipates an injuiy. 
But there are several exceptions to this rule ; and when the jurisdiction 
in law and equity was administered in different courts and by different 
forms of proceeding, it was a common case for a party to appeal to a 
court of equity for relief against an apprehended injury to be effected 
by his adversary by some act en pais or by some legal proceeding 
which he could not defend himself against upon the principles of the 
common law. This class of cases has been narrowed by the law 
abolishing the distinction between the two jurisdictions ; and now, as 
a general rule, if the party claiming relief has a good defence, whether 
it be of a legal or equitable nature, and if he can only be divested of 
his rights by some suit in court instituted by his adversary, he must 
wait until he is thus challenged, when he will be in time to bring for- 
ward his defence. That there is a certain degree of inconvenience in 
this rule, in many cases which may be supposed, is admitted ; but the 
evil would be much greater if every person who could show tliat what 
he claimed to be his rights was questioned by some other person, could 
call such person into court and compel him to disclaim or to litigate 
the matter in advance. Courts have commonly occupation enough 
in determining controversies which have become practical, without 
spending time in hearing discussions respecting such as are merely 
speculative or potential. The most prominent of the inconveniences 
referred to have been remedied by legislation, or by the settled prac- 
tice of the courts. Thus, a party claiming to be the owner of lands 
may, after a certain length of possession on his part, compel the 
determination of the claim of any other person to the title of such land. 
2 E. S. 312 ; Laws 1848, ch. 50 ; Code, § 449. So of the cases to which 
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the remedy by bill of interpleader formerly applied. Besides tliese 
cases, there is a principle of equity which remains in force notwith- 
standing the cunfusion of remedies, by which a person may in certain 
cases institute a suit to remove a claim which is a cloud upon the title 
to his property. Hamilton v. Cummiugs ; ^ Story's Eq., § 700 et seq, 
1 ^, however, the claim is based upon a written instrumep *" wh^ff h \^ ^^ ^^ 
upon Its f ace^o rwhich doea jiot in i tsterms apply_to th e propert yitis 
claimed to affect, there seeins t o be^o reas on ^rentg rtaimng^ l^^flga- 



jgnjrespe ctmirit rEe fore it is attempted t o be enforced ^ forthe part y 
apprehend i ngjanger Jias his^fence alwa^ at hand.^ In'''5Tic!ra cas e 
t his court has dete rminedthat no action at t he suit ofjhepgjly ftp pre- 
Hending injury wiU lie.* Cox v. Clift.* The same reason applies to 
cases wEerVtEe claim^requires the existence of a series of facts or the 
performance of a succession of legal acts, and there is a defect as to one 
or more of the links. The party must in general wait until the pre- 
tended title is asserted.^ This principle is also very well settled by 

1 1 John. C. R. 617. 

s Peinoll V. Elliott, 6 Pet. 95; Ewing v. St. Louis, 6 Wall. 413; Hannewinkle v. George- 
town, 15 Wall. 547; Posey v. Conaway, 10 Ala. 811; Mitchell v. Spence, 62 Ala. 450; 
IS'Bon V. Brown, 64 Ala. 244; Parker v. Bout well, 119 Ala. 297; Chaplin v. Holmes, 27 
Ark. 414; Crane «• Randolph, 30 Ark. 574; Lawrence v. Zimpleman, 37 Ark. 643; Allen v. 
Ozark Co., 55 Ark. 549, 551 (semble); Pearsley v. Cohen, 44 Cal. 29; Russ r. Crichton, 117 
Cal. 695; Miles v. Strong, 62 Conn. 95; Mayse v. Gaddis, 2 Dist. Col. Ap. 20; Davidson v. 
Seegar, 15 Fla. 671 ; Reyes v. Middleton, 36 Fla. 99 (changed now by statute — Simmons 
V, Carlton, (Fla. 1902) 33 So. R. 408); Briggs v. Johnson, 71 Me. 235; Maloney r. Finnegan, 
88 Minn. 70; Mogan v. Carter, 4^ Minn. 501 (changed now by statute — Palmer v. Torks, 77 
Minn. 20); Clarke v. Covenant Co., 52 Mo. 272(Mm5/e); Hannibal v.Nortoui, 154 Mo. 142; 
Derry Bank v. Griffin, 68 N. H. 183; Wiggin v. Mayor, 9 Paige, 16; Van Doren v. Mayor, 
9 Paige, 381; Cox v. Clift, 2 N. Y. 118; Heywood' v. Buffalo, 14 N. Y. 534 ; Van Renn- 
selaer V. Kidd, 4 Barb. 17; Levy r. Hart, 54 Barb. 248; Nichols v. Voorhies, 6 Hiin, 307; 
Busbee v, Macy, 85 N. Ca. 329; Kirk v, Duren, 45 S. Ca. 597; Head r. James, 13 Wis. 641; 
Moore v. Cord, 14 Wis. 213; Meloy v. Dougherty, 16 Wis. 269; Brown v. Cohn, 88 Wis. 
627 ; Buchanan e. Campbell, 14 Grant, Ch. 163. 

The mle is the same, if the adverse claimant, in seeking to enforce his claim, must in- 
evitably disclose its invalidity: Delveese v. Reinhard, 165 U. S. 386; Chaplin v. Holmea, 
27 Ark. 414; Bucknell v. Story, 86 Cal. 67; Sloan r. Sloan, 25 Fla. 53; Overing v. Fook, 
43 N. Y. 290; Guest v. Brooklyn, 63 N. Y. 506; Dederer v. Voorhies, 81 N. Y. 153; Busbee 
V. Lewis, 85 N. Ca. 332 (but this decision was so unsatisfactory that the law was changed 
by statute — Rumbo v. Manufg Co., 129 N. Ca. 9); Morris v. McKnight, 1 N. Dak. 266; 
Grant Co. v. Colonial Co., 3 S. Dak. 390. 

Similarly a deed of A's land by a stranger to the title, or a pale of A's land upon an 
execution against one who never had any interest in the pmpert}' is held, in many juris- 
dictions, not to create a cloud upon A's title. Rea v. Lon^rstreet, 54 Ala. 291; Cald- 
well V, Lawler, 70 Ala. 293; Lytle v. Sandeilur, 93 Ala. 391; Weldon v. Stickney, 1 Di»t. 
Col. Ap. 343; Barnes v. Mayo, 19 Fla. 542; Bennerv. Kendall, 21 Fla. 53; Mustian v. 
Jones, 30 Ga. 95 L; Thompson v. Etowah Co., 91 Ga. 538; Douglass r. Kuzum, 16 Kan. 
515, 519; Nickerson v. Loud, 115 Mass. 94; Drake v. Jones, 27 Mo. 428; Kuhn v, McNeil, 
47 Mo. 389; Witthaus v. Washington Bank, 18 Mo. Ap. 181; Ward v. Dewey, 16 K. Y. 519; 
Famham v. Campbell, 34 N. Y. 480; Mulligan v. Baring, 3 Daly, 75; Cornish v. Frees, 74 
Wis. 490. 

But see Bishop v. Moorman, tn/Va, p. 156, 168, n. 13 Contra. 

The rule that equity will not decree the cancellation of an instrument, whose invalidity 
appears upon the face of the public records, does not apply to the records of the United 
States Land Office, soch records being treated as foreign records. Gile v. Hallock, 38 Wii. 
523.— Ed. 

8 9 Comst. 118. 

4 Gilman v. Van Brunt, 29 Minn. 271; Marsh v. Brooklyo, 69 N. Y. 280 Accord. — Bd. 
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authority. Van Doren v. The Mayor, etc., of New York,^ The Mayor, 
etc., of Brooklyn v, Merserole.' In both these classes of cases the party 
whose estate is questioned may naturally wish to have the matter 
speedily determined, as he may in the mean time sufEer inconveniences 
and even actual damage on account of the discredit attaching to his 
title by reason of the unfounded claim. But unless the circumstances 
are such as to sustain an action for slander of title, the law regards / 
the injury too speculative to warrant its interference. I^aBUioL?^^® n 
ther efore to concur in the v ipwg ^f^ the city court of BrooklynTcW^ / 
tained in the opinion which has been laid before us, to the effect that! 
in every case where an instrument in the hands of another person is\ 
calculated to induce the belief that the title of the plaintiff is invalid,4 
an action will lie to set it aside. In this case^^ therefore^ if Qpf^erdonk j 
thep urchase r at the corpojafciiMx «q,1ft, ^p ffi'^ffftrting ^^^ ^]^h ft^tiP'' l^P ^^^ 
pfirfftfitfid hia piirfihnnpj TVfnilfi bn nbl i cn r i tn ] i r n T n thn I n j' i n^- nf the 
asses sment as well as the other proceedings anterior to the co pvey" 
ance, I should be of opinion that the ftomplainant had not^stablished 
a case for relief . Neither the proceedings of the corporation nor the 
conveyance to Onderdonk, when obtained, would constitute such a 
cloud upon the plaintiff's title as is contemplated by the rule. It 
would be impossible for Onderdonk to recover the possession of the 
lots, for he could not establish the existence of the assessment, and. 
the plaintiff might rest in perfect safety. But the 46th section on 
the charter of the city of Brooklyn provides that the conveyance under\ 
such a sale as was made in this case, which is to be executed under 
the corporate seal, shall briefly set forth the proceedings had for the 
sale of the premises, and that by force thereof the purchaser shall be / 
entitled to the possession and to the same remedy to recover such { 
possession as is provided by law for the removal of tenants who hold 
over after the expiration of their terms, and that such " conveyance 
shall, in any such proceeding, be deemed prima facie evidence of the \ 
facts therein recited and set forth.'* Laws 1834, p. 108. A convey- \ 
ance properly prepared under this provision would recite the ordi- 
nance or resolution of the common council imposing the assessment, 
and such recital would be presumptive evidence of the existence of 
that ordinance. It is true the owner of the land would be at liberty 
to disprove it, if he could obtain the evidence ; but the statute con- 
tem plates t hat the purcha ser shall be furnished with a document bear- 
ing^ on its face^rmajfacie evidence ora title in him, and can only 
T)e impeached by proof aliunde of the falsity of its recital. The 
authorities to which I have referred admit that in such cases the party 
is not compelled to take the hazard of the loss of his evidence, but 
may while it is attainable call the party holding such a document into 
court and have the matter determined at once, so that the cloud upon 
his title may be dispelled. If the plaintiff would be entitled to set 
aside a conveyance, upon the facts stated in the complaint, if one had 
been obtained, then, inasmuch as the purchaser is seeking to obtain 

1 9 Paige, 388. s 36 Wend. 182. 
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such a conveyanceand the corporation of Brooklyn is ready to execute 
one^ as is apparent from the terms of the ceitificate of sale, it is right 
that they shoidd be enjoined from proceeding further towards that 
object. For the single rea s on, therefore, th at the statute gjveajo the 
conveyance the egggt whioh has been me i^ti^nfifl, T am pf npininn that 
the city court was right in overruling the demurrer and giving the 
plai n tin the relieTw'B TcE^Ee sougKt. 

* ^ Judgment affirmed.^ 



I. T. WASHBURN v. E. L. BURNHAM. 
Court of Appeals, New York, November 9, 1876. 

[63 New Tork Reports, 182.] 

Miller, J.s The plaintiffs claim for relief in this action is based 
substantially upon a contract for the sale of real estate now owned 
by him, executed by persons purporting to act as the attorneys of the 
then owner who was the plaintiff's grantor, and recorded in the county 
clerk's oflSce, which contract it is alleged is an apparent cloiid upon 
plaintiff's title to said land for tlie reason tFat the_perspns claiming 
£b act in the capacity of attor neys Av ere utterj j^ u p authorize d by the 
owne r, and thelnstrument is not in fact. his act and contract. There 
is no apparent authority in the instrument itself, and the right to act, 
or want of authority must depend upon evidence which is outside of 
the same. The question then arises whether, upon the facts stated, 
an action can be maintained by the plaintiff and a judgment obtained 
for the surrender and cancelling of the instrument in question as a 
cloud upon the plaintiffs title. The reports are full of cases where 
the question is discussed as to what constitutes a cloud upon title, 
and the circumstances under which a court of equity will interpose 
its power to grant relief against the alleged cloud. Without review- 
ing the authorities it is sufficient to say that the subject is considered 
in a very recent decision in this court. Marsh v. The City of Brook- 

1 Rice V. Braxton, 158 U. S. 375 (tax deed); Huntington r. Central Co., 2 Sawy. 503 
(tax deed); Tilton v. Oreg. Co., 3 Saw^'. 22 (tax deed); Lick v. Ray, 43 Cal. 83 (sheriff's 
deed); Chase «. Los Angeles, 122 Cal. 540 (tax deed); Gill r. Oakland, 124 Cal. 33A (tax 
deed); Angus v. Craven, 132 Cal. 691 (forged deed duly acknowledged); Sloan r. Sloan, 
25 Fla. 208 (tax deed); Palmer v. Rich, 12 Mich. 414 (tax deed); Marquette Co. «. Mar- 
()uette, 35 Mich. 504 (tax deed); Stoddard v. Prescott, 58 Mich. 542 (tax certificate); 
Wellerv. St. Paul, 5 Minn. 05 (assessment); Minn. Co. v. Palmer, 20 Minn. 468 (assess- 
ment); Perkins r. Baer, (Mo. 1902) 68 S. W. R. 939 (tax lien); Hatch v. Buffalo, 38 N. Y. 
276 (official deed); Allen v. Buffalo, 39 K. Y. 386 (assessment); Crooke v. Andrews, 40 
N. Y. 547 (assessment); Rumsey v. Buffalo, 97 N. Y. 114 (assessment): Stewart v, Cryslcr, 
100 N. Y. 378 (assessment); King v. Townshend, 141 N. Y. 358 (lease entitling one to comp- 
troller's deed); Sanders v. Downs, 141 N. Y. 422 (treasurer's deed); Monroe O. ». Roches- 
ter, 154 N. Y. 570 (assessment); Alvord v. Syracuse, 163 N. Y. 158 (assessment); Landon 
r. Syracuse, 163 N. Y. 562 (assessment); Lewis v. Buffalo, Sheld. 80 (assessment); Astor 
r. Mayor, 37 N. Y. Super. Ct. 539 (assessment); Ketchin «. McFarley, 36 S. Ca. 1 (judg- 
ment lien); Dean v. Madison, 9 Wis. 402 (tax deed) Accord. ^"Ed* 

* Only the opinion of the court is given. — Ed. 
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lyn.i In that case an action was brought to remove the lien of an Sj^ A-<^i.*-*-4_^ 
unpaid assessment upon lots in the city of Brooklyn for municipal ^ ^ljujuu^ 
purposes, and the alleged defect was that the premises, which were V/i<.<a4, oLfjuef 
unoccupied, had been assessed to a person not the owner. It was held yCcK^A-^u^ ^,mm.*<^ 
that the action could not be maintained, as the defect would necessa- y ^ ^ _ ' 
rily appear in any proceedings by a party claiming under them to es- 
tablish his title, etc., and that, therefore, the purchaser, to enforce his *'*^ ^^-i^^^u^ 
claim, must show the identity of the owner or occupant with the per- ^ tix»ffu.^^t^ J' 
son named in the certificate of sale. The opinion of the court, by ' 
Folger, J., thus states the rule applicable to such a case: ''When 
the claim or lien purports to affect real estate, and appears on its face 
to be valid, when the defect in it can be made to appear only by ex- 
trinsic evidence, which will not necessarily appear in proceedings by- - 
the claimant thereof to enforce a lien, there is a case presented for 
invoking the aid of a court of equity to remove the lien which is a 
cloud upon the title." The principle here laid down is also supported ^ 
in numerous decisions of this coui-t in prior cases. Scott v. Onder. 
donk ; Hey wood v. The City of Buffalo ; * Ward v, Dewey ; • Hatch 
V. The City of Buffalo; * Allen v. The Same ; * Crooke v. Andrews;* 
Fonda v. Sage.' Applying the rule cited to the case now considered, 
it is manifestly evident that the plaintiff has not established a case 
which entitles him to the relief sought. The instrument in qiiestion 
was a mere contract for the sale of landsj which of itself. -H^QuhLaot. 
c onstit ute an incumbrance or a lien upon real estate or a cloud upon 
lereto even it' executed by the owner of the land. The 
record of it in no way added to its force or validity. The only effect 
of the statutory provisions for the recording of contracts for the sale 
of lands (1 R. S. 762, § 39) is to preserve evidence and facilitate proof 
thereof, and the record is not constructive notice to subsequent pur- 
chasers or incumbrancers, and no action can be maintained to cancel 
it as a cloud upon the title. Boyd v. Schlesinger.' Considering the 
agi'cement alone and of itself, it comes far short of establishing any 
right to a conveyance of this land, which it purports to contract to 
sell. Perhaps it may be valid as far as it goes, but it contains only a 
portion of the facts essential to establish a contract of binding force^ 
and is ineffective and insufficient for the purpose of transferring any 
title of the owner to the purchaser. It is an imperfect^incgmplfitfi 
agreement, and an ac tion brought for a specific, pftrforma gne of it^ 
could not be ni arntaTned withni^ j^^ pr oof t o establish that the a ttorne y s 
claim in g To acF on behalf of the principal had power and aut hority to 
execute the instrument. 

It is entirely plain that the agreement presents no case within the 
rule cited where the alleged defect can be made to appear by extrinsic 
evidence, which will not be necessarily shown in proceedings by the 
claimant to enforce the lien. On the contrary, the evidence intro- 
duced to show the authority will and must appear when the claimant 

1 59 y. Y. 280. « 14 N. Y. 684. « 16 N. Y. 619. « 88 N. Y. 276. '' 

» sITnTy: 388: « 40 N. Y. 647. ^ 48 N. Y. 178. « 69 N. Y. 301. 



152 BOCKES AND OTHERS V, LANSING AND OTHERS. [CHAP. VIL 

undertakes to establish his case. He would not make out a cause of 
action without 'proof of authority of the attorneys, and in attempting 
to show this, the alleged want of authority will be manifest. If au- 
^thority is shown, then clearly there is no cloud. If there is a failure 
to show it, then there is no cloud. So that in either contingency no 
cloud exists. It is scarcely more than necessary to state the fact that 
the persons claiming to act as attorneys would be bound to show au- 
thority as such, to demonstrate that there can be no cloud upon the 
plaintifPs title. In any effort to sustain a right under the contract, 
the alleged defect would be plainly apparent. It would appear in any 
proceedings of the party claiming under it to establish his right, thus 
making out a case directly within the rule cited. 

From these remarks it fo l lowR that, thpra wn^ nn rinmil i i i pmi plnin 

tiff^S title created by thp i|]pft,T'^"^ft"t. r^fprrftrl tn^ and tliat thy> notinTi 

l)ro ught must falL The court was in error in refusing the motion to 
dismiss the complaint, and in holding that the plaintiff was entitled 
to judgment. 

The judgment must, therefore, be reversed and a new trial granted, 
with costs to abide the event. 

Judgment reversed.^ 



J. W. BOCKES AND Others v. E. LANSING and Others. 
Court op Appeals, New York, September 24, 1878. 

[74 New York ReporU, 437.] 

Eapallo, J.* We concur with the general term in the view that 
this action cannot be maintained as an action to remove a cloud upon 
the plaintiffs' title. The plaintiffs' title is founded upon the assign- 
ment in trust from George Webster to David Russell, executed and 
recorded in September, 1846, and the conve^-ance by Russell, the as- 
signee, to Simeon D. Webster, under whom the plaintiffs claim. The 
defendants claim under a sale by a receiver appointed in proceedings 
against George Webster, founded upon a judgment recovered against 
him in October, 1846. This receivei-'s sale and the deeds from him 
did not on their face transfer any title, as against the plaintiffs, being 
proceedings against the plaintiffs' grantor, subsequent to the convey- 
ance from him under which the plaintiffs claim. 

Those claiming under the receiver's sale could not establish any 
title, without first overthrowing the plaintiffs' title by showing by 
extrinsic evidence that the assignment made by George Webster was 
fraudulent and void. In such a case, an action of this description can- 

I 1 Monson v. Kill, 147 111. 248; Monf»on r. Jaques, 147 HI. 651 ; Gowen v. KIous, 101 Mass- 
Pjj\jjj^ ^\ I *47; Clark r. Covenant Co., 52 Mo. 272; B.verly r. Humphrer, 96 K. Ca. 151 Confro. — 

s Only a portion of the opinion of the court is given. —- Ed. 
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not be maintained. It ia only where there is an instrumen t or pro - 
ceeding which on its face purports t o c reate or iconvej a titl e para- 
mount to that of the party seeki ng re lief, or anTncumbrance thereon, 
that an action wi ll lie to set aside such instrument or proceeding Its "a" 
cloud upon the plaintiffs^ litle. 

liy as is claimed, the assignment from Webster is void upon its 
face, that is equally fatal to this action, for then the plaintiffs have no 
title. Assuming it to b e valid on its face, the plaintiffs have an 
apparent title, which cannot be overcome witlioul pruuf j" ancl the pro- 
ceedings under which the defendants claim^3o not of theiiiselves show 
any title i n them, br~constitute~any cloud upon the plaintiffs' title. 

The judgment should T)e affirmed,' with costs'.^ 

Judgment affirmed. 



PIXLEY V. HUGGINS and Othbbs. 
SuPBEMB Court, California, January Term, 1860. 

[15 California Reporttf 127.] 

Field, C. J.,' delivered the opinion of the court — Baldwin, J., and 
Cope, J., concurring. 

This is a suit, on the equity side of the court, to enjoin the sale of 
certain real property, alleged to belong to the plaintiff, situated in the 
city of San Francisco, under an execution issued upon a judgment 
recovered by the defendants, Huggins and Hall, against B. F. Moulton 
and others. The facts of the case are briefly as follows : InAugust y 
1852, the property in question was conveyed by Thomas OT Larkin to 
the wife of Moulton, for four thousand dollars, and this sum is recited 
as the consideration in the deed to her. A few days subsequently, 
Moulton and wife conveyed, by their joint deed, the property to the 
plaintiff, for the consideration, recited therein, of nine thousand and 
five hundred dollars. This dee d was acknowledged by b oth husban d 
a nd wife a ndj^ecorded. 

In October^ 1855j the defendants, Huggins and Hall, recovered a 
judgment in the district court of the fifth judicial district, against 
Moulton and others, for upwards of seven thousand dollars, and on 
the fifteenth of December of the same year, a transcript of the docket 
of the judgment was filed in the ofilce of the recorder of San Fran- 
cisco County, so as to become a lien upon property owned by Moul- 
ton at the time in that county. Upon this judgment execution was 

1 Haneslej 9. Bagley, 109 Ga. 346; Stark v. Chitwood, 5 Ejin. 141; McNeil v. Ames, 190 
Mass. 481; Meisch r. Hoffman, 42 N. J. £q. 116; Washburn r. Buraham, 63 N. Y. 182; 
Lehman v. Roberts, 86 N. Y. 232 (iemhle); Wilson v. Hyatt, 4 S. Ca. 369; Gamble v. Loop, 
14 Wis. 465 Accord, * 

See to the same effect, Truesdell v. Rhodes, 26 Wis. 215 (prior tax deed no cload upoo 
title under a subsequent sale for taxes). — Ed. 

s Only a portion of the opinion of the court is given. — Ed. 
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issued, and placed in the bands of the sheriff of San Francisco County, 
who proceeded thereunder, and levied upon the property which was 
conveyed by Moulton and wife to the plaintiff, and advertised for 
sale all the right, title, and interest which Moulton possessed therein 
on the said fifteenth day of December, 1855. I t is to enjoin this sale 
that the p r ^yent gtii*- in ^rongh^ 

As the propei*ty belonged to the community,^ it was subject to the 

disposition of the husband. As the property vested by the deed of 

August, 1852, no interest would have passed to the purchaser under 

the sale advertised upon the execution issued upon the judgment of 

Huggins and Hall. But it does not follow, as the counsel of the 

defendants insist, that the plaintiff was not entitled to the equitable 

. interposition of the court to prevent the sale. The jurisdiction of 

I the court to enjoin a sale of real estate is coextensive with its juris- 

I diction to set aside and order to be cancelled a deed of such property. 

fit is not necessary for its assertion in the latter case that the. deed 

should be operative, if suffered to remain uncancelled, to pass the 

title, or that the defence to the deed should rest in extrinsic evidence, 

liable to loss, or be available only in equity. It is sufficient, to _caIl 

into exer cise the jurisdi ctio n of the cou r t, that t he deed casts a clo}id. 

over the title of the plaintiff. As in such case the court will remove 

) the cloud, by directing a cancellation of the deed, so it will interfere 

to prevent a sale, from which a conveyance creating such cloud must 

result. Pettit v. Shepherd." And every deed from the same source 

through which the plaintiff derives his real property must^ if valid on 

Its lace, necessarily have the effect of casting such clo ud u pon the 

title . Such deed is calculate^ ^ tn nrpatfl unfi^slnftas in the ownftr^ and 

tojLwaken suspicions in others of the existe nce q^ (»f>T^p.pg1pH Hflfppfg 

in the title, which may, at so me day, be develope jj^ and ?""«♦• ^^^^« 

tend to depreciate the value of the pr^p t^rty ?*! ^^^ mgriraf.^ ani^ fr^ 

em barr ass t he ow ner in its sale or u se as s efi\irity . 

The d eed of the sheri ff, upon the sale on the execution of, the 
defendants, would have^ oFcoiirseV tLe same effect as if the deed were 
executed directly by Moulton himself; and if placed upon the record 
it woufd naturally create doubts as to the validity, as against the judg- 
ment creditors, of the previous transfer to the plaintiff. The very 
fact that the conveyance from Larkin was taken in the individual 
name of the wife would add strength to these doubts, and lead to the 
inference that the transfer was intended only as a cover. Against th e 
casting of a shade in this way upon his title, the plaintiff was entitled 
to the preventive remedy, by injunction. . . . • 

The true lest, as we conceive, by which the question, whether a 
deed would cast a cloud upon the title of the plaintiff, may be deter. 

1 Br statute in California property conveyed to a married woman, who does not pay for 
it out of her separate estate, becomes the common proi crty of husband and wife. — Ed. 

s 5 Paige, 501. 

• The court here stated with approval the following cases : Shattuck «. Carson, 2 CaL 
MS; Hickman r. O'Neal, 10 Cal. 293; U. S. Bank r. dchultz, 2 Oh. 471; Norton v. Beared 
5 0h. 179. — Ed. 



SECT. U] 



PIXLET V. HUGOINS AND OTHERS. 



155 



\ 



mined, is this : Would the owner of the property, in an action of eject - 
ment brought bythe adverse J}^t^j, fnnrxdf^A upon the deed, be re quired 
So offer evidence to defeat a recovery ? If such proof would be neces- 
sary, the cloud would exist ; if the proof would be ^unnecessary, no 
shade would be cast by the presence of the deed. If the action would 
fall of its own weight, without proof in rebuttal, no occasion could 
arise for the equitable interposition of the court ; as in the case of a 
deed void upon its face, or which was the result of proceedings void 
upon their face, requiring no extrinsic evidence to disclose their ille- 
gality. All actions resting upon instruments of that character must 
necessarily fail. " That can never be considered a legal cloud,'' says 
Chancellor Walworth, in Van Doren v. The Mayor, etc. of New York,* 
^ which cannot for a moment obstruct the unaided rays of legal sci- 
ence, when they are brought to bear upon the supposed obscurity. 
But where the claim o f the adverse party to the land is valid upon 
tne iace oi the inst rument, or the proceedings sought to be set aside , 
afl Where the aetendant has procured, and put upon record a deed 
obta ined from the complainant by fraud, or upon an us urio us consider - 
ation, which requires the establishment of extrinsic facts to show 
the supposed conveyance to be inoperative and void — a court of 
equ ity may interfere, and set it aside as a cloud upon'''the real title t o 
^Ee lan d/' Wiggin v. Mayor, etc. of New York ; * Livingston v, Hol- 
lenbeck.* So, too, a conveyance not falling in the chain of title, as 
from one who never had any connection with the property, would not 
constitute a cloud upon such title. No action could be supported upon 
such a conveyance, even in the absence of rebutting proof, any more 
than upon so much waste paper. 

Judgment affirmed,^ 

1 6 Paige, 3S8. 

s 9 Paige. 23. 

• 4 Barb. Sup. Ct. 16. 

^ Downing v. Mann, 43 Ala. 266; Rea v. Longstreet, 64 Ala. 291, 293 (Mm6/« — but Bee^i y y 

Tait «. American Co., (Ala. 1902) 81 So. R. 623); Shattuck ». Carson, 2 Cal. 588; Hickman r.^-^'^'wMl/ AC 
O'Neal, 10 Cal. 292; Thompson v. Lynch, 29 Cal. 189; Lick «. Ray, 43 Cal. 83; Alden v. ^ 
Trubee, 44 Conn. 455; Budd v. Long, 13 Fla. 288; Barnes v. Mayo, 19 Fla. 542 {•vmJl>Lt)\^Z^ AJUJcd^ 
Dart 9. Orme, 41 Ga. 376; Key City Co. e. Munsell, 19 Iowa, 305; Gerry v. Stimson, 60 He. / . 
186; Hincklev «. Haines, 69 He. 76; O'Hare «. Downing, 130 Mass. 16; Linnell v. Battey, ^ 
17 R. I. 241 Accord, 

Similarly, one claiming under a recorded deed may maintain a bilL^or the cancellation.. 
of a prior unrecorded deed from the same grantor . Hodgen ». Guttery, 58 111. 431; Wat- 
kins V. Brunt, 53 Ind. 208 

If the adverse claim can_be_made effe ctual onl y by prpof 9f p Arfftrniani*« tA • AAn<ii«-irtn 
preceH eTit, it is still a cloud upon IHe title, and may be cancelled at the suit of the tnw 
oimer: ISorsTe. Simpson, 90 AliT 3731 — "Eb. 
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BISHOP V. MOORMAN and Others. 
Supreme Court^ Indiana, Mat Term, 1884.' 

[98 Indiana Beports, 1.] 

Elliott, G. J.^ The complaint of the appellant alleges that the 
aheriff is about to levy upon lands owned by him an execution issued 
upon a judgment rendered against other persons, and in an action to 
which he was not a party. The prayer is for an injunction restrain- 
ing the sheriff, one of the appellees, from selling the land. 

The appellant contends that his land cannot be sold upon a judg- 
ment and Execution against other persons, and that he is entitled to 
an injunction restraining the sheriff from selling, for the. reason that 
the sale would cast a cloud upon his title. The appellees^^sition 
is that no case for injunction is made because the sale would be void, 
and a void sale would not cloud the title. 

It is perfectly clear that the appellant's land cannot be sold to pay 
somebody else's debt, but it does not follow from this that he has no 
right to enjoin the sheriff from selling his land. There can be but 
little, if indeed any, doubt at all, that under our decisions a case is 
made for an injunction, for they Uniformly hold that a landowner may 
restrain an officer from doing, under color of official authority, an act 
that may injure the marketable value of his title by clouding it. 

The sale of land under color of judicial process is more than a mere 
fugitive trespass ; it is the assertion of a permanent right to the land 
and a full denial of the owner's title ; and the rule is, that where 
there is an assertion of a permanent right to land the owner may 
maintain injunction if the right asserted is unfounded. Erwin v, 
Fulk ; ■ Kyle v. Board, etc.* An assertion of a right to seize land. 
when made under color of official authority, clouds title^ and it has" 



always been a well-recognized equity doctrine that injunction will li e 
to prevent clouds from being cast upon an owner's title . It is true 
that there are decisions of other courts holding that where the act, 
though done under color of authority, is void, no cloud is created, and 
therefore, injunction will not lie ; but the theory of our cases has always 
been that a void act, when done under appaient legal authority, does 
fcloud title. This rule is supported by weighty authority, and is a 
reasonable one. It cannot be doubted that 3 man's title i g^ a^ to its 
marketable value, injured by the deed of a sheriff conveying it to 
¥ome one else, and a man having a tit le is entitled t o ij; in all its vigor 
' and value l JSo reason in law or morals can be Tound that will justly 
support the position of one who resists an injunction, where he con- 
cedes he is acting under color of authority, but in fact has none, and 
is using that authority to seize and sell without right, or the sem- 

1 Only a portion of the opinion of the court is given. — Ed. 
> M Ind. 235. • M Ind. 115. 
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lilance of justification, the land of another. No one, we suppose, 
doubts that a property owner may quiet his title against an apparent 
claim, though it be never so empty, and if he may do this, surely he 
may by injunction prevent that apparent claim from clouding his 
title, without delaying until it has assumed that shape. 

An able author has given this subject careful consideration, and he 
fully sustains the doctrine which has found favor from this court. 
In speaking of the opposite view, he says : " While this doctrine may 
be settled by the weight of authority, I must express the opinion 
that it often operates to produce a denial of justice. It leads to the 
strange scene, almost daily, in courts, of defendants urging that the 
instruments under which they claim are void^ and therefore that they 
ught to be permitted to stand unmolested ; and of judges deciding 

at the court cannot interfere because the deed or other instrument 
is void ; while from a business point of view^ every intelligent person 
knows that the instrument is a serious injury to the fbJTitifPfl titl°, 
greatly depreciating its market value ; and the judge himself^ who 
repeats the rule, would neither buy the property ivhile t][inft fl.fFp.p.ti>fi^ 
nor loan a dollar upon its security. This doctrine is, in truth, based 
upon a mere verbal logic, rather than upon considerations of justice 
and expediency." 3 Fomeroy, Eq. sec. I399.y/ 

It is argued that the appellant's legal remedy is perfect and com- 
plete, and therefore he has no right to ask the assistance of a court of 
equity. This entire argument rests on an undue assumption. Tl^e 
law, usin g that term in a limited sense a nd as opposed to equity, fur- 
nishes no I'eiuedy ffly qnietlng tltl6 . une m possession could secure 
a decree quieting title only from a court of chancery, and never from 
a court of law ; in such cases no remedy at all was obtainable from 
the common law courts. An action of trespass might give damages, 
but it could not clear title. There is, therefore, no adequate legal 
remedy . The rnle upon this subject is thus stated by the ISupreme 
Uourt of the United States : " It is not enough that there is a remedy 
at law ; it must be plain and adequate, or in other words, as practical 
and efficient to the ends of justice, and its prompt administration, as 
the remedy in equity." Watson v. Sutherland. In many cases this 
rule has been adopted and enforced by this court English v. Smock ; ^ 
Elson V, O'Dowd ; * Clark v, Jeffersonville, etc., R. R. Co. ; • Thatcher 
V, Humble ; * Spicer v. Hoop ; * Bonnell v. Allen.* The principle in- 
volved in the rule stated has been carried much further than it is ne- 
cessary for us to carry it in this case. Thus, it has been held that an 
injunction will lie to restrain the enforcement of a judgment shown 
by the record to have been annulled. Rickets v. Kitchens.' So, it 
has been held that a sale upon a judgment satisfied of record will be 
enjoined. Bo wen v. Clark.* A tenant by entirety may enjoin sale 



1 84 Ind. 115, vide opinion, p. 184. 

* 44 Ind. 248. 

* 51 Ind. 365, see p. 870. 

* 84 Ind. 348. 



St 40 Ind. 800, vide opinion, p. 809. 
« 67 Ind. 444. 

• 58 Ind. 130. 

• 46 Ind. 406. 
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upon a judgment against his co-tenant of the land owned jointly, 
although the record discloses the character of the title and the nature 
of the judgment. Hulett v. Inlow ; * Davis v. Clark.* 

The sale of property not subject to.execution, as, for instance, the 
property of a municipal corporation, may be enjoined. President, 
etc., V, City of Indianapolis ; • Lucas v. Board, etc.* Of the class of 
cases just mentioned it may be said that the record much more clearly 
discloses the fact that no title can pass than in such a case as this, 
for, in the first-named class of cases, a public law notifies the world 
that no title can pass by the sale, and there is, therefore, a much 
stronger application of the rule in such cases than is required in 
this. In the case of First Kat'l Bank v, Deitch,*^ the court quoted, 
with approval from a work on injunctions, the following : '^ And it 
may be asserted, as a general proposition, that a sale of lands under 
execution, which would c onfer no title upon the purchaser, anj whofiA 
only effect would be to cloud the title of others, will be enjoined. " 
1 High, Inj. 242. In view of the cases we have cited, we cannot per- 
ceive that there can be any doubt that the controlling question in 
this case has been set at rest in this state. 

Looking to the decisions of other courts, we shall find that our 
cases are not without firm support. In Key City, etc., Co. v. Mun- 
sell,^ the case was in all material respects precisely like that under 
discussion, and it was held that injunction was the appropriate rem* 
edy. The opinion in that case was written by Judge Dillon, and 
makes clear the right there adjudged the plaintiff. The supreme 
court of California, in Hickman v, O'Neal,' said : " The right of a 
party to enjoin a sale of his property for another's debt is not denied 
and is supported by several decisions of this court." We refer, with- 
out comment, to the following cases as sustaining our views. Bank 
V, Schultz ; • Norton v. Beaver ; • Bennett v. McFadden 5 " Vogler r. 
Montgomery ; ** Uhl v. May." 

Judgment reversed, with instructions to overrule the demurrers to 
the complaint." 

1 57 Ind. 412 (26 Am. R. 64). » 26 Ind. 484. • 19 lod. 620. * 

« 44 Ind. 524, 553. • 83 Ind. 131. « 19 Iowa, 305. 

7 10 Cal. 292. » 2 Ohio, 471. • 5 Ohio, 178. 

10 61 III. 334. " 54 Mo. 577. ^ 5 Neb. 157. 

U Bennett v. McFadden, 66 III. 334; Glos v. Furman, 164 III. 585; Davis «. Qark, 26 Ind. 
424; Hulett v. Inlow, 57 Ind. 412; First Bank o. Deitch, 83 Ind. 131 {Mmhle)\ Scoby p. 
Walker, 144 Ind. 254; Ke}' Oitj Co. v. Munsell, 19 Iowa, 305; Wiedener v. Thompson, 66 
Iowa, 283 {umbUy, Linnell v. Batter, 17 R. 1. 241 {i€mblt)\ Shaw r. Ledjard, 12 Grant, Ch. 
382. 

In thu preceding p^a<»w ah in thA princip^^ casa the cloud was created »»• Hnp^nfawftH \j 
the sheri iPs proceeding to sell the property of the plaintiff on an execution against a cojn - 
'Plfitfl BtHhger, who, on the face of tbe record><, had no title . . On similar reasoning bills to^ 
remove a cloud, wtiicti rendered the property of the plaintirf unmarketaDie, were sue- 
talnea, aitnougn ihe invaliditj' of the adverse claim appeared upon its face, or must inevii- 
libly be discioseg upon anv attempt to enforce the claim . Bromley v. Holland, 7 Ves. 8, 
21, 22; Lyon v. Alley, 130 U. S. 177, 186, 187 {8emblt)\ Kittle v. Bellegarde, 86 Cal. 556 (statu- 
tory); Simmons v. Carlton, (Fla. 1902) 83 So. R. 408 (statutory); Otis v. Gregor}% 111 Ind. 504 
(deed of married woman); Campbell v. Disney, 93 Ky. 41 (statutory); Rumbo v. Manufg 
Co., 129 K. Ca. 9 (statutory); Moores v. Clackemar Co., (Greg. 1902) 67 Pac. R. 662 (sUto- 
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R. LEEDS AND Anothbb v. M. 0. WHEELER. 
Sttpbeme Judicial Coubt, Massachusetts, June 24, 1892. 

[167 MauachutetU Beport$, 67.] 

Bill in equity, filed on July 22, 1891, to remove a cloud from a 
title. 

The bill alleged that the plaintiffs were owners in fee simple of a 
parcel of land in Worcester, and that the defendant signed, sealed, 
acknowledged, and had recorded in the Worcester I(egistry of Deeds 
the following writing : — 

*' Know all men by these presents that I, Mason O. Wheeler, of 
Lynn, in the county of Essex and Commonwealth of Massachusetts, 
claim an equitable interest in all the land conveyed by Ellsworth and 
Herri ck to Kichard Leeds of Boston, Massachusetts, and Thomas B. 
Towusend of Milton, Massachusetts, in June, 1891, said land being the 
Wakefield Farm, so called, situated in the city and county of Woroes- 
ter and Commonwealth aforesaid, and I hereby forbid all persons 
purdiasing said land of said Leeds and Townsend, or either of them. 
Witness my hand and seal this 8th day of July, 1891. Mason O. 
Wheeler. [Seal] " 

The prayer was that it might be adjudged that the defendant had 
no interest in the land ; that the plaintiffs might be allowed to convert 
the land into money, holding the proceeds subject to any trust which 
might exist in favor of the defendant ; and t;hat the defendant might 
be enjoined from interfering with such sale, and perpetually enjoined, 
from setting up any title in the land. 

The answer set up that the plaintiffs purchased the premises throughi 
the defendant, who had control of a bond for a deed, both parties^ 
having in view that the defendant should be employed to manage the- 
property, and for his services should have one fourth of the profits. 

Hearing before Allen, J., who was of opinion that the caveat did 
not constitute a cloud upon the plaintiffs' title, ordered the bill to be 
dismissed without costs, and reported the case for the consideration 
of the full court. 

torr); Kenyon v. Clarke, 2 R. 1. 67; Daj Co. r. State, 68 Tex. 5S7; Morton v. Morris,, (thxi, 
Civ. Ap. 1901) 66 S. W. R. 94; Va. Co. v. Kelly, 93 Va. 332; Maxen «. Ayers, 28 Wis. 612 
(statutory); Ellis v. Northern Co., 77 Wis. lu'(statatory); Fox v. Williamson, 92 Wis. d20i 
(statutory); Broderick v. Cary, 98 Wis. 419 (statutory); Ontario Co. r. Lindsey, SObt.Mf 
D^-res 0. 'Bales, 25 Grant, Ch."593; Keefer v. McKay.lO Ont. Pr. 345 (but see Huid f. BU- 
lington, 6 Grant, Ch. 145). 

Under the Michia^an statute the plaintiff seek inff tn r emove a clQ ud needj rt make i t 
a ppear in his bill that the defendant's claim is p ri?ffP f"^*t v^l»d. Whether ^lifti^ mon^^la 
^ gi^fi^r '^ *^* i ff validity of the adverse claim appeared on its face, was l^ ft BiMJrffi^^ ^ir 
Holbrook v. Winsor, 23 Mich. 394. 

In Miaaonyi. an instrument is a cloud npon title althoufiph the invalidity al the adirefse 

cla im is disclosed on its face, if the defect is discovyrable only bv lei^ aeujie n.. Mer* 

'cRanb' Bank v. Evans, 51 Mo. 335; Verdin v. St. Louis, 131 Mo. 26, 78; Hannbal Co. v. 

Nortoni, 154 Mo. 142, 148, 150; Perkins v. Baer, (Mo. 1902) 68 S. W. B. »8» {$$mbU). — Esy 
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Field, C. J. The paper recorded in the registry of deeds did not 
purport to convey to the defendant any interest in the land. It was a 
claim on his part to an equitable interest, bu t there is nothing in the 
statutes which requires or permits such a paper to be "recorded In a 
registry "of "3eeds^ and it ougiit'not to have lieen received and recorded. 
The finding contained in the report of the case, *'that the defendant 
had no interest in the land," appears to be correct. Under our de> 
cisions the bill was properly dismissed. Nickerson v. Loud ; ^ First 
African Methodist Episcopal Socfety v. Brown.' 

Bill dismissed, vnthout easts* 



JOHN PARKER and Another v. J. S. SHANNON. 
Supreme Coxtrt, Illinois, September 26, 1887. 

[121 niinoit Reportt, 452.] 

Mr. Justice Magruder delivered the opinion of the court,* 
The amended bill simply alleged that complainant was the owner 
in fee of the premises and in the possession thereof, and that defendants 
were giving out and pretending that John Parker was " the owner of 
or in some manner interested in or entitled to the possession of the 
said premises or some part thereof," and tliat, under such pretended 
claim, defendants were committing trespasses, etc. It also alleged 
that said pretended claims of the defendants operated as a cloud upon 
the title of complainant, and prayed that said cloud might be removed. 
The decree, besides the findings already mentioned, found that the 
claims in question did operate as a cloud, and decreed that such cloud 
be removed. It was rendered after default taken against the defend- 
ants below, who did not plead, answer, or demur to the amended bill, 
nor in any way enter their appearance, after it was filed. 

A bill will not lie to remove a mere verbal claim or oral assertion of 
ownership in propertVt as a cloud upon the title . Such clouds upon 
title, as may be removed by courts of equity, are instruments or oth er 
proceeding in writing, wl ^ifth appAar npnn f.he rpnor^i ^ and thereby 
cast doubt upon the validity of the record title . 

Decree reversed.* 

1 115 Mass. 94. > 147 Man. 296. 

* NickeraoQ v. Lond, 116 Mass. 94; First Soc'y v. Brown, 147 Mass. 296 (iemble); Gilman 
V. Oilman, 171 Mass. 46. 4gjf«^m6/«); Boyd v. Schlesinger, 59 N. Y. 801 Accord, 

Sanxav v. Hunger, 42^3) 44 ; Ontario Co. r. Lindsey, 8 Ont. 66 Contra, —Ed. 

* Only a portion oi iliTD^inion of the oourt is given. —Ed. 
ft Bush V, Western, Prec Ch. 530; Smith v, Gilmer, 93 Ala. 224 (umble — hnt see Adlei 

^4/ 9, Snllivan, 115 Ala. 582, nnder Ala. Acts 1892-1893, p. 42) ;.WelleB v, Rhodes, 59 Conn. 498, 

Cy PtiM.J •^^ Wafers v, Lewis, 106 Ga. 758 Accord, 

mania Co., 54 Ind. 37; Rausch v. Trustees, 107 Ind. 1; Wilson v. Wilson, 124 Ind. 472; 
Weaver v. Apple, 147 In&. 304; Lafayette v, Wabash Co., (Ind. Ap. 1902) 63 N. E. 237; 
Brown v. Cox, (Ind. 1902) 63 N. E. 568. — Ed. 
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CiBCcrrr CotmT, United States, 

Mabch 3, 1884. 

[30 Fedtrat Stporter, 1.] 

IJHis is a suit in equity to declare null and void, and to caneel, an 
instrument claimed to be a contract of marriage, executed under ttie 
laws of the state of California, between William Sharon, of the state 
of Nevada, complainant, and Sarah Althea Hill, of the state of Cali- 
fornia, defendant, said contract being ckimed to be a tnr^Ty . I'his 
contract is in the words and figures following, to wit : — 

In the city and county of San Francisco, state of California, on the twenty- 
fifth day of August, a. d., 18»0, I, Sarah Althea Hill, of the city and county 
of San Francisco, state of California, aged S7 years, do here, in the presence 
of Almighty God, take Senator William Sharon, of the state of Nevada, to 
be my lawful and wedded husband, and do hereby acknowledge and declan 
myself to be the wife of Senator William Sharon, of the state of Nevada. 
Sabab Ai.th£a Hill. 

Augtul 35, 1880, San Franeueo, Cat. 

I agree not to make known the contente of this paper or its existence fo' 
two years unless Mr. Sharon himself see fit to make it known. 

S. A. Hill. 

In the city and county of San Francisco, state of California, on the twenty 
fifth day of August, a. d., 1880, I, Senator Wm. Sharon, of tlie stat« of Ne- 
vada, aged 60 years, do here, iu the presence of Almighty God, take Sarah 
Althea [liU, of the city and county of San Frftncisco, Cal., to be my lawful 
and wedded wife, and do hereby acknowledge myself to be the husband of 
Sarah Althea Hill. 

Wk. Ssaron, Nevada- 

Aagiut 33, 1SS0. . , 

There was at the time of the commencement of this action, and is 
still pending and on trial, an action by the defendant herein, in the 
state courts, foe a divorce from the complainant herein, based on the 
marriage claimed to be consummated by this contract. 

The defendant demurred to the bill herein on the ground tha" i*t 
does not present a case tor equitable relief. 

Before Sawteb and Sabin, JJ. 

Sawyxk, J. {orally). This is a suit in equity to declare null and 
void, and to cancel, an instrument, which is claimed to be a contract 
of marriage between William Sharon, complainant, and Sarah Althea 
Hill, defendant. The point of the demurrer interposed is that the 
bill does not present a case for equitable relief. We have examined 
the question fully, and we are satisiieil, upon the principles estab- 
lished by the various authorities cited by the complainant's counsel 
that it is a proper case for equitable jurisdiction. The bill presents a 
oase of forgery and fraud - The contract purports to have been drawn 
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and executed in piftsil^nce of the provisions of section 75 of the Civil 
Code of California. The Code of California makes a marriage con- 
tract purely a civil contract for all legal purposes like. any other civil 
contract. This supposed contract is alleged to be a forgery and to 
be fraudulent. It purports to be in writing, and to be signed by the 
parties ; and the defendant claims, by virtue of it, to be the wife of 
the complainant, and to have an interest in his property, which is 
alleged to be of the value of several millions of dollars. There is no 
adequate remedy at law for complainant against the claim set up 
under the alleged contract, even aft^r the death of the other party. 
Fraud has always been one of the principal heads of equity jurisdic> 
tion. 

The instrument in question is alleged to be a forgery and a fraud. 
If it is a forgery, it is of course a fraud also. The only parties wh o 
appear to have any personal knowledge of the facts so far as indi- 
cated, wlio personally know anything about this transaction, are the 
two parties to the alle&re 



;wo parties to the alleged fraudulent contrac t. One is alleged to be 
many years older than the other ; the complainant being alleged to be 
60, and defendant 27, years old. The elder, in the ordinary course of 
nature, is more liable to die, and the contract, in such an event, would 
be in control of defendant, without any testimony to defeat the fraud, 
if fraud there be. The right to seveml millions of property mig ht 
be in after years affected and controlled bv reason of the allft g^d 
frauds A great wrong and injustice may be thus perpetrated in con- 
sequence of it unless a court of equity can take hold of and cancel it. 
There is no way by an action at law that we are aware of to meet the 
conditions or effectually dispose of this instrument We are satisfied 
from the authority we shall fiite^ anc ] ]i]iTYioi»nnQ n^h^r^ a^^¥]y^Y^t\i^n to 
the same effect, that this is a proper case for equitable relief if the 
allegations in the bill be true ; and for the purposes of the demurrer 
their truth is admitted. 



'e think this case is within the rule that is often laid down on 
this subject. Story, in his work on Equity Jurisprudence, § 700, 
after speaking of various instruments that may be used for fraudu- 
lent or improper purposes, and which may be cancelled by a court of 
equity on the ground of fraud, says : — 

" If it ia a mere written agreement^ solemn or otherwise, still while 
it exists it is always liable to ^ applieH tn impy^per pnrpoaef^, and 
?.^^P.JiMg^^^ii-iSLt AJJiatanfifi of t.ime when the prnper evidence to 
repel the clai m may \^ lost or o bscured, or w hfH ^he other parfy msLy 

i^. disablef^ fy^p^ contesting ihg validity with na p|iiph ability and 
force as he ca n C ODt;^st. \t at the prg sent tinjjB." 

Story says further in § 701 : — 

" The whole doctrine of courts of equity on this subject is referable 
to the general jurisdiction which it exercises in favor of a party quia 
timet. It is not confined to cases wheie the instrument, having been 
executed, is void upon grounds of law and equity, but it is applied 
even in cases of forged instruments, which may be decreed to be given 
up without any prior trial at law on the point of forgery." 
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If this instrument is not void upon its fane^ theii its validity de- 
pends upon testimopy aliunde^ and testimony which rests wholly in 
aroC^ winch is liable at any time to be wholly lost or placed beyond 

e reach of the parties injured by the tmnd. Tn naRft of the death 
of complainant, the contract and the means of enforcing it, honest or 
otherwise, would be wholly in the control of the alleged forger and 
fraudulent claimant. She would be mistress of the situation, and the 
heirs of a large estate might be wholly at her mercy. There is a 
charge of forgery and fraud ; and we think the instrument, if a for- 
gery and fraud, ought to be cancelle d. If there be no remedy in 
equity for such a wrong as is charged, then the law is indeed impo- 
tent to protect the community against frauds of the most far-reaching 
and astounding character. If there is no precedent for a case upon 
the exact state of facts disclosed by the bill, it must be because no 
instance exactly like it has ever before arisen. The principle, how* 
ever, is established, and the occasion has arisen for making a pre* 

The demurrer is therefore overruled, with leave to answer on or 
before the next rule-day on payment of the usual costs.^ 

1 Affirmed tmb nom, Sharon v. Terrjr, 86 Fed. B. 887. The decree is given on p. 848. -- 
Ed. 



1' 



164 JOHN EARL OF OXFORD V. TTRELL AND OTHERS. [CHAP. Ylh 



SECTION III. 
Bills to Perpetuate Testimony. 



JOHN EARL OF OXFORD v. SIR JAMES TYRELL and 

Others. 

Before Lord Morton, C, 1486-1500. 

[1 Calendart o/the Proceedings in Chancery^ ca».] 

To the most reverent Fader in God and full gode & gracious lord 
cardenall Archebisshop of Caunterbury and Chauncellor of Englond. 

Bisechith yo' most gracious lordship John Erie of Oxenford, that 
where Elizabeth, late coiintesse of Oxenford, his moder, whose heire he 
is, for the true and faithfull allegeaunce and service that she owed and 
did to the most blessid and Christen prince, Henry the Sixt, was in 
the tyme of the reigne of King Edward the iiij.^^ by imprisonement 
and for deede of her distruccion compellid by cohercion ayenst her 
wille, to depart without her livelode to Richard late calling hymself 
Kyng Richard the Thirde, than duke of Gloucester, your seid suppliant 
than being attaynted of high treson for his true service doon to the 
seid moost Christen prynce, and therfore durst not ne might be at his 
iiberte in this land ; of the which imprisonment, cohercion, and maner 
of departyng from her seid livelode, there were divers worshipfuU and 
credible persones pryvie and had parfite knowledge thereof, of whom 
diverse be of grete age, and if thei shuld decesse, their witnesse in 
that behalf not had ne entred of record the knowlege of the seid 
imprisonment and cohercion might renne oute of mynde, and therof 
might ensue wrongfuU vexacion and trouble to the seid erle and his 
heires of and for the enherito^unce of his seid moder; wherfore in 
eschewing therof it may please yo' noble grace to direct severall 
writts of subpena to Sir James Tyrell, knyght, Sir John Rysley, 
knyght, William Tunstall, esquier, William Paston, esquier, and Henry 
Robson, the which were pryvie and had parfite knowlege of the 
maner of ye departyng of the seid countesse from her seid livelode, 
commaunding they me to appere before the King in his Chauncerie at 
a certyn day, there to depose and witnes alle that thei knowe touching 
imprisonment and cohercion, the which was put to the seid countesse 
in that behalf, and all other things concernyng the departyng of her 
seid livelode to the seid late duke ; and that their deposicions and 
witnes may be there entred and remayne of recorde and knowlege 
aforeseid ; and the seid erle shall pray to God for your prosperous 
estate long to contynew and to his plesire. 
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SACKVILLE V. AYLEWORTH. 



Bbfobe Sib Job Cuableton, J., at tub Housb of Lord 
Nottingham^ C, Dbcembek 15^ 1682. 

[1 Vemon, 106.] 

Okb Ayleworth having formerly made a will, and thereby devised 
great part of his estate to the plaintiff Saokville, and Aylpworth the 
testator being since that time become a lunatic,. the plaintiff exhibited 
his bill against the defendant (who was presumptive heir at law to 
the lunatic) to examine witnesses touching this will in ji^rpetuam ret 
memariam: and the defendant demurred, because it was a bill to 
prove a man's will in his lifetime ; and for that the plaintiff had no 
right or title by the will until the testator's death : a will being until 
that time ambulatory', and in truth is no will till the testator's death. 

For the plaintiff it was insisted that to examine witnesses in per- 
petuam ret memariam is a chief part of the original jurisdiction of this 
court, it being in all cases a natural equity to have testimony pre- 
served ; and that in this case it would be no prejudice to any one ; 
for if the lunatic should recover his understanding, the will, notwith- 
standing this examination, would be revocable; and it might be a 
manifest prejudice to the plaintiff to deny him the benefit of this ex- 
amination ; for this lunatic may still live many years, and continuing 
a lunatic he is incapable of making another will, or of new publishing 
this ; and in that time all the witnesses to the will, that could prove 
the testator to be then compos mentis, might be dead.^ But the bill 
was dismissed.* 



PARRY V. ROGERS. 
Befobe Lobd Jeffreys, C, Febbuaby 24, 1686. 

[1 Vernon, 441.] 

The bill was to examine witnesses, to preserve their testimony 
touching the title of certain lands in the bill mentioned. The de- 
fendant demurred, because there was no impediment that hindered 

1 A portion of the case is omitted. — Ed. 

s Smith V. Atty.^^n., (1777) Bomilly's Notes of Cases, 54, 1 Vera. 106, n. (1), 6 Yes 
i6Qy cited s. c; L)ursley v. Hardinge, 6 Yes. 960; Allan v. Allan, 15 Yes. 130; Belfast v 
Chichester, 2 J. & W. 439 Accord. 

Compare In re Tayleur, 6 Ch. Ap. 416. 

The nlaintifif must set forth hi« title clearly in his bill. Gell v. Hay ward, 1 Yern. 81 1 ; 
Cressett v, Mytton, 3 Bro. C. C. 481; Jerome v. Jerome, Conn. 352; Smith ». Turner, 4 
Ired. Eq. 433. 

A hill to De n>etnate l.eatiu>onx w as naid br Ruffin. C. J., in Smith v. Turner, 4 Ired. E g. 
>'i3. to be proper only in aid of a leual title. — Ed. 
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the plaintiff from trying his right at law; and that he had not 
obtained any verdict in afi^matiou of his pretended title. 

Defnurrer allowed.^ 



DUKE OF DORSET v. SERJEANT GIRDLER. 
Before Lord Pabkeb, C., Trinity Term, 1720. 

[PrteedeuU in Chancery , 531.] 

This was a bill brought for a commission to examine his witnesses 
in perpetuam rei memoriam^ to establish his sole right of fishery ; and 
it was suggested in the bill that the defendant pretended a sole right 
of fishery, and threatened to bring actions, and disturb the plaintiff 
when all his witnesses should be dead. 

To this bill the defendant demurred for that the plaintiff had not 
verified his title at law, and therefore had no right to bring his bill in 
the first instance ; but the demurrer was overruled, and this difference 
was taken and agreed to by the court : — 

That if one is out of possession, having only right to fishery, common 
rent charge ; he who brings such bill ought never to be allowed to do 
so, but a demurrer to it will be good, because he may and ought first 
to enter his action, and establish his title at law, otherwise publication 
not being to pass till after the death of the witnesses (as in those cases 
it never does without special order of the court) they may be guilty 
of the grossest perjury, and yet go unpunished ; besides that, the party 
having a remedy at law, the other side ought not to be deprived of 
the opportunity of confronting the witnesses, and examining them 
publicly, which has always been found the most effectual method for 
discovering of the truth. 

But if a man is in actual possession, and is only threatened with 
disturbances bv another who pretends a right, he has no other way In 
the world to perpetuate the testimony of his witnesses but bv such a 
bill as th is js ; for not being actually interrupted or disturbed, he ca n 
»ring no action at law ; and in such case, if this demurrer should l)e 
allowed, there is an end of all bills to perpetuate the testimony of 
witnesses to wills, and such like, wherein the parties pray no relief, 
nor ought to do, but only a commission for the examination of their 
witnesses ; ' and yet, even in these cases, if the plaintiff should after- 

1 There being nothing to prevent the immediate trial of the plaintifPe right at l aw, hi s 
bill to perpetuate testimony was dismissed in North v, Grsv, 1 Dick. 14; Philips v, Ca- 
rew, 1 P. \Vms. 117; Uechiriill r. Arnold, 1 Vera. 364; Brandlyn «. Ord, 1 Atk. 571 
{umble)\ Ellice r. Roapell, 3S Beav. 299, 803; N. Y. Co. v. N. Y. Co., 9 Fed. R. 378; 90 
Blatchf. 174 s. c. {ttnMe) Accord. — Ed. 

s As the final object of a suit, therefore, must be obtained either in an answer or by 

a decree, and as everything given by decree is relief, it ought to follow that every bill 

by which anything beyond an answer can be obtained is a bill for relief. Jn this respect . 

however, bills to perpetuate testimon y (inclu ding bill ^ {nr \]^p^ y lamination of witnpsses tU 

jei K es se or upon commissio n} are e ntirely anomalftfls. ^j^bjec^f^JjdtAiilUSbi-iSifcJte 
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wards be evicted or disturbed, these depositions cannot be made use 
of so long as the witnesses are living, and may be had to be examined 
before a jury. 

But in the present case, if the defendant had not only threatened to 
disturb the plaintiff, but had actually disturbed him by iishing daily 
(as it was said he did), he ought to have pleaded this, and that the 
plaintiff ought therefore to seek his remedy at law ; or if the plaintiff 
had shown in this bill that the defendant had actually disturbed him 
by iishing, tnen tne demurrer had been proper, but not for barely" 
threatening . 

That here he had by his answer insisted on his right of fishery, and 
that he hoped to prove it ; and for several other matters disclosed in 
his answer, he insisted on his right thereto, and hoped to prove it ; 
and yet by his demurrer would debar the plaintiff from proving any- 
thing at all ; and a case was cited between Wynn and Hatty, before 
Lord Keeper Wright at the Inner temple Hall, where a bill was 
brought of the same nature, touching a common, and the demurrer 
allowed, because there it appeared, of his own showing, that he was 
inteiTupted and dispossessed, and therefore had his remedy at law.^ 

eatabliah the plAJntifPii Titr^ t to perpetuate his testimony, and, ,3££{{Q(nV|Jo^^aveit,£^jv^ 
#;}ljpetaated[. The only leg^itimate mode of establishing the right is by a aeSee^and as the 
ngCinShoald be established before it is exercised, t. e., before the testimony is taken and 
perpetuated, the latter should be done under and pursuant to the decree. The decree alsa 
should be obtained, like all other decrees, by bringing the cause to a hearing upon plc^dipp ra 
an<i proof s. TJie bill^ therefore, properly involves all tbe elements of a hill tnr y.»HQf vw 
pieaain gs, proof s, hearing , decree , and the execution yf thp «lp^p.i;ftft ; and there is no pro- 
priety inlaving any one of these unless all the others are to follow; for, unless there is to be 
a hearing and decree, proofs can have no object, and unless there are to be proofs, pleadings 
can have no object. In practic^ ^ however, there a re neither proofs, nor hearing, nor decree, 
upon a bill to perpetuate testimony ; and vet the pleadings take place iust as if everything 
else was to tollow . .but as soon as the cause is at issue, the plaintiff proceeds to do, without 
any authority, what he has not yet established any right to do, namely, to take the testi- 
mony which he is seeking to perpetuate. If the bill does not show a right upon its face to 
perpetuate testimony, the defendant may demur to it ; but if it does show a right upon its 
face, the defendant is helpless. He has to answer the bill, but his answer is an idle form; 
the plaintiff is not required to prove the bill, nor has the defendant any opportunity of 
proving a defence. The nlidntiff'a aimprtiona. not under oath, atp nr.t onl'v taken as true, 
but as being the whole truth . This extraordinary anomaly seems to have arisen from 
confounding the testimonj" to be perpetuated with the testimony to e s tabl i sh the right to 
perpetuate . It is ^ess surprising that such a mistake should have been made than that it 
should remain uncorrected to this day. Langdell. Summ. En. PI. fSd ed.) 237. See also 
Vaughan «. Fitzgerald, 1 Sch. & Lef. 316; N. Y. Co. v. N. Y. Co., 9 Fed. R. 578; Jerome 
V. Jerome, 5 Conn. 852. — Ed. 

1 Cox V. Colley, 1 Dick. 55 ; Ellice r. Roupell, 32 Beav. 299, 804 ; N. Y. Co. v. N. Y. Co., 
9 Fed. K. 578 ; Booker o. Booker, 20 Oa. 777; Smith v. Grosjean, 1 Pat. & H. 109 Accord, 
— Ed. 
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ANGELL i;. ANGELL. 
Before Sib John Leach, Y. C, November 26, 1822. 

[1 Simont f Stuart^ 83.] 

This case was heard on demurrer to the bill, which prayed for 
a commission to examine witnesses abroad, and to perpetuate their 
testimony. 

The bill, after setting out the plaintiff's title to certain estates, stated 
that the plaintiff was about fp p.omiT |f pnp «>" Q/>fi'/^T| ^f^ ]^^ to recover 
possession of the estates, of which the defendant was so in possession ; 
and that in such action it would be necessary for him to prove, amongst 
other things, the several facts before mentioned, relating to his de- 
scent ; and that the same could be proved by divers other persons now 
resident in America, and out of the jurisdiction of the court, but that 
such persons were very aged and likely to die before the plaintiff could 
bring his action to trial, und that he would lose the benefit of their 
testimony at such trial, unless their evidence was perpetuated in this 
coui-t. 

To this bill the defendant demuri-ed.* ' yo^^^-^-^^^ ' 

The Vice-chancellor. When this case was opened, it appeared to 
me that there were other objections to the bill than those which had 
been suggested, and which might be taken advantage of under the 
general demuiTer ; namely, that, if considered as a bill to perpetuate 
testimony, it was defective, because it did not allege that the matter 
in question could not be made the subject of an immediate action ; and 
that if it could be considered as a bill to examine witnesses abroad in 
aid of an action at law, it was defective, because it did not allege 
that an action was then pending. And I directed the case to stand 
over for a week, in order to have those points considered. 

The jurisdiction which courts of equity exercise to perpetuate testi- 
mony is open to great objections : First, it leads to a trial on written 
depositions, which is much less favorable to the cause of truth than the 
viva voce examination of witnesses. But what is still more important, 
inasmuch as those written depositions can never be used until after 
the death of the witnesses, and are not indeed published till after the 
death of the witnesses, it follows, whatever perjury may have been 
committed in those depositions, it must necessarily go unpunished. 
And this testimony has, therefore, this infirmity, that it is not 
given uu>|er the sanction of the penalties which the general policy of 
the law imposes upon the crime of*perjury. It is for these reasons 
that courts of equity do not entertain bills to perpetuate testimony 
generally for the purpose of being used upon a future occasion, unless 
where it is absolutely necessary to prevent a failure of justice. 

1 The statement is condensed, and the aryi^uinentB of counsel, together with a portion of 
the judgment of the court, are omitted. — £d. 
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If it be possible that the matter in question can, by the party 
who files the bill, be made the subject of immediate judicial investi- 
gation, no such suit is entertained. But if the party who files the bill 
can, by no means, bring the matter in question into present judicial 
investigation (which may happen when his title is in remainder, or 
when he is himself in possession), there courts of equity will entertain 
such a suit : for, otherwise, the only testimony which could support 
the plaintiff's title might be lost by the deaths of his witnesses. Where 
he is in possession, the adverse party might purposely delay his claim 
with a view to that event. It is, therefore, ground of demurrer to a 
bill to perpetuate testimony, generally, that it is not alleged by the 
plaintiff that the matter in question cannot be made by him the sub- 
ject of present judicial investigation. But courts of equity do not 
merely entertain a jurisdiction to take or preserve testimony, gener- 
ally, to be used on a future occasion, where no present action can be 
brought, but also, to take and preserve testimony, in special cases, in 
aid of a trial at law, where the subject admits of present investigation. 

At law. P 7 WmiP^""'"^'^ ^^ ftvamin^ T»r^|jiooQaQ rBlr^r^ ^p^ j ^l^y Oj^d j^foy t hfl 

purpose of bein^ us ft^ a-t thA t.rift1^ ^sir\ ^p without the co^^^pt nf thft 
adverse nartv . Courts of eouitv wil l, \\\^j} a- >^in fil^H^ gmnf. g^noh 
commission withoi it fVi** onn°^"<- ^f <-^^ "ivPifflP p*'^^^ So courts of 
equity will entertain a bill to preserve the testimony of ag^d and infirm 
witnesses to be used at the trial at law, if they are likely to die before 
the time of trial can arrive ; ^ and will even entertain such a bill to 
preserve the testimony of a witness who is neither aged nor infirm, if 
he happen to be the single witness to support the case.* 

I f ft hill fo r ^ commissio n to exarpjne witnesses abroad to be used 
on a trial at law -^p^^ onfo^fc^^i^o/^ K^f/^^^ ^ny antinn aflli'.^I]xj['l>m 
m enced. then, inasmuch as it is not pretended that there is any time 
limited within which the future action is to be brought, this conse- 
qnence might follo w : that the plaintiff in the bill, having obtained 
this written testimony, not given under the sanction of the penalties 
of perjury, might delay his action until after the deaths of those wit- 
nesses for the adverse party resident in this country and subject to 
viva voce examination, whose evidence might be in opposition to this 
written testimony ; and thus the justice of the case might be defeated. 
On the other hand, no reason of justice, or even of convenience to the 

1 Bradley v. Crackenthorp, 1 Dick. 182; Botts v. Verelst, 2 Dick. 454; Birt v. White, 
2 Dick. 473; Webster v. PawRon, 2 Dick. 540; Fitzhugh v. Lee, Amb. 65; Prichard v. Gee, 
6 Mad. 364; Grove v. Young, 3 DeG. & Sm. 397 Accord. — Ed. 

s Mason v, Goodborne, Finch, 891; Loveden v. Milford, 4 Bro. C. C. 540 (notice to ad- 
verse party essential); Bellamy v. Jones, 8 Yes. 31; Rowe r. , 13 Yes. 261; Soiiblk 9, 

Green, 1 Atk. 450; Ellice o. Roupell, 32 Beav. 299, 804 Accord. 

The fact that a witness is in prison charged with a capital felony does not warrant an 
examination de bene eue. Anon., 19 Yes. 321. But such examination would be allowed if 
the defendant, an infant, were secreted. Shelle^' v. , 13 Yes. 56. — Ed. 

« Shirley v. Ferrers, 3 P. Wms. 77; Pearson «. Ward, 2 Dick. 648, 1 Cox, Eq. 177 8. c; 
Brydges v. Hatch, 1 Cox, Eq. 423; Hankin v. Middleditch, 2 Bro. C. C. 641; Cholmondeley 

** Orford, 4 Bro. C. C. 157 (two persons examined); Rowe v. ^ 13 Yes. 261 (temble); 

Hope V. Hope, 3 Beav. 317 (notice to adverse party essential) Accord, -— Ed. 
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party plaintiff in such a bill, requires that he should be permitted to 
file it before he has actually commenced his action. The necessary 
effect of such a bill is to suspend the trial until the commission is 
returned, and to secure to him the benefit of his foreign evidence ; and 
all further delay of trial is injustice to the other party. 

T am tth^r*^^^^*^ ^^ npininnj hnth iipnw nnfhnwif j r n nH npnn pi.inm pU 

that a bill for a commission t o exami ne witnesses abroad in aid o f 
atrial at law^ where a present action may be brought, is demurrable if 
it do not aver tbat an actio n is pending. '^ ^ " 

"^ Demurrer aUatoed. 



EARL SPENCER v. PEEK. 
Before Lord Romilly, M. R., February 15, 1867. 

[Law BqtorU, 8 Equity, 416.] 

The bill stated that the plaintiff, lord of the manor of Wimbledon, 
was entitled to dig clay for brick-making upon an ancient common, 
called Wimbledon Common \ that the tenants of the manor disputed 
this right, and Peek suing for h imse ULan d the o t her tenants brought 
a bill of peace against the plamitiff, praying for an injunction to restrain 
him from Using the Soil of the common for making bricks; that the 
plaintiff had appeared and was preparing his answer ; that a mat erial 
portion of eviden ce consisted of the testimony of four age d persQBS, 
wEoTiaa livea aii tneir lives in tne neighborhood and were tneonly 
persons now living capable of giving testimony on some of the mat- 
ters in controversy. The prayer of the bill was that the plaintiff 
might be at liberty to examine these four persons and that their testi- 
mony might be perpetuated for use as well in connection with the 
said suit of Peek v. Earl Spencer, as at all other proper times as occa- 
sion shall require. The defendant demurred to the bill.^ 

Lord Romilly, M. R. I am of opinion that this demurrer must 
be allowed. The principle which is laid down in all the cases is, that 
if the matter to which the required testimony is alleged to relate can 
be immediately investigated in a court of law, and tiie witnesses are 
resident in England, a demurrer will hold. This is laid down by Lord 
Redesdale in many of the passages where he mentions those cases. 
It is contended that this can only apply where the plaintiff in a bill 
for the perpetuation of testimony can himself bring an action and 
have the matter tried ; but I apprehend that to be a mistake, and that 
if the matter is in the course of investigation in a suit, that removes 
the exact objection. It is stated by Mr. Justice Story, laying down 
the same rule, that where a right of action lies in the defendant, 
although the matter might be investigated in a court of justice, still 

1 The stAtement of the case htf been condensed and the argnmenta of counsel are otuit* 
ted. — Ed. 
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the bill would lie ; and I assent to that view of the case. What Mr. 
Justice Story means is, that where the right is in the other party to 
bring an action against the plaintiff who files the bill to perpetuate 
testimony, he may maintain such a bill if no such action is brought. 
It is quite new to me, and I believe nobody will find such a case in 
the books, that where a person brings an action or files a bill against 
a defendant in respect of a matter to be tried which the defendant 
might not have been able himself to have put in a course of litigation 
to get determined, that defendant can file a bill to perpetuate testi- 
mony as to the matters in litigation in that suit. I do not believe 
that any such bill can be found, and it would, in my opinion, be con- 
trary to principle and precedent. It is obvious that if a person files 
a bill in this court against a person who is the owner of an estate, 
alleging that he is, by reason of certain circumstances, a trustee for 
the plaintiff, and asking that he shall be compelled to account and 
deliver it up, a bill by the defendant for the perpetuation of testi- 
mony would not lie. The passage in Sir John Leach's judgment in 
Angell V, Angell has been, in my opinion, misunderstood; he ex- 
pressly points out th at it is where an investigati on is not about to 
taKe^pTace"Tn a court of lustice that such a bill wouia lie . rie""say8, 
'' If it be possible that the matter in question can, by the party who 
filjBS the bill, be made the subject of immediate judicial investigation, 
no such suit is entertained ; but if the party who files the bill can by 
no means bring the matter in question into present judicial investiga- 
tion (which may happen when his title is in remainder, or when he 
is himself in possession), there courts of equity will entertain such a 
suit, for otherwise the only testimony which could support the plain- 
tiff's title might be lost by the deaths of his witnesses. Where he is 
himself in possession, the adverse party might purposely delay his 
claim with a view to that event." But if instead of delaying his 
clai m with a view to that event, he brings forward his claim immedi - 
ately, then,' as the question will be made^th^ subject of imimedi§,te 
judicial mveatigatj on^ urn\ ua a gnTT'^ 'i^tituted forTKat p^irpftP*^i ^ 
bill to perpetuate testimony can not be brought in a id of the defence 
to that suit : it can only be brought whfere the question is not about 
to be made^he subject of judicial investigation. Mr. Jesad felt that 
this was the pinch of the case, and accordingly his argument rested 
upon this, that the plaintiff in the other suit may dismiss his bill at 
any moment. Unquestionably he may, and if there is no bill pend- 
ing, then the lord of the manor may file a bill for the perpetuation of 
testimony for the purpose of establishing his rights in the manor ; 
but if the matter is about to be investigated in a pending suit, so long 
as that suit is in existence, his proper course is to apply in that suit 
for an order to examine witnesses de bene esse, and not to file a bill 
for the perpetuation of testimony. It would be a great oppression on 
the plaintiff in the first suit, if he were to be made a defendant in a 
suit for the perpetuation of testimony, as he would have to go through 
the expense of the whole of such a suit, the greater part of which 



172 SPENCER V. PEEK. [CHAP. VH. 

might not be necessary. A case for tlie perpetuation of testimony is 
not confined to old and infirm witnesses, or to a single witness who 
alone can speak to the matter. In a case where you examine wit- 
nesses de bene esse, it is so confined. In a case for the perpetuation of 
testimony you may examine everybody, and all the evidence is sealed 
up, and only brought out when occasion requires it, and if the wit- 
nesses are alive it cannot be used, and the evidence must be taken 
over again. ^ If I were to allow this suit to continue, Earl Spencer might 
examine all the inhabitants of the town of Wimbledon and the neigh* 
borhood, whatever their ages, and the plaintiff in the suit of Peek v. 
Lord Spencer would be compelled to cross-examine them, and that 
evidence would be sealed up, and not one of the depositions could be 
used in case they should be alive at the time the evidence is taken in 
the first suit. That is not the object of a bill to perpet uateJestimony ; 
such a bill is no^ tiQ be used as a defence to an existing suit. 

This is a case in which the plaintiff might have obtained an order 
for the examination de bene esse of these old witnesses. As a bill for 
that purpose, I do not think that this bill can properly be sustained. 
The order ought to have been obtained by a proceeding in the other 
suit itself. I am, therefore, of opinion that this demurrer ought to 
be allowed with costs." 

I EUice V. Ronpell, 82 Bear. 299, 804; Hall v. Stout, 4 Del. Ch. 269, 274 Accord, —Ed. 
s iEtna Co. v. Smith, 73 Fed. R. 318 Accord. 

Hall V, Stout, 4 Del. Ch. 269 (Min6/e — ejectment begun by defendant after bill filed 
against him) Contra, — £d. 
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SECTION IV. 
Bills to Segubb Bights of Futubb Ekjotment. 



PEICE V. JONES. 
Before Lord Bbomlet, C, 1584. 

[TothUl (ed. of 1549), 122.] 

A LEASE devised to one for life, with seyerall remainders over to 
others, the first devisee was compelled to enter bond to let it go ac- 
cording to the devise, but if it were for a perpetoall chattley the Court 
would not have done it^ 



NOTE. 
Before Lord Somers, C, Micharlmas Term, 1695. 

[Freeman, Chancery, 206.] 

A DEVISE of goods to A. for life, with remainder after the decease 
of A. to B., it is now clearly settled, that it is a good devise to B. and 
that B. may exhibit a bill against A. to compel him to give security 
that the goods shall be forthcoming at his decease ; * and is all one 
whether the goods or the use of the goods be devised for life. 



BILL V. KINASTON. 
Before Lord Hardwicke, C, November 12, 1740. 

[2 Atkjffit, 82.] 

Lord Chancellor said that where goods are given to a person for 
life only, the old rule was, that such person should give security that 
they should not be imbezilled, but the method now is for an inven- 
tory to be signed by the devisee for life, and to be deposited with the 
master for the benefit of all parties.* 

1 Wallis V. Arden, Moo. 807, cited; Warman v. Seaman, Freem. C. C. 806 (eem^/e); Cole 
V. Moore, Moo. 806 Accord, ~ Ed. 

s Bracken v. Bentley, 1 Ch. Rep. 110; Hyde v. Farrat, 1 P. Wms. 1 Accord, -^'Riy. 

* Lake v. Bennett, 1 Atk. 470 ; Foley v. Bumell, 1 Bro. C. G. 279 ; Conduitt v. Soane, 1 
Coll. 285; Sampson «. Randall, 72 Me. 109 ; Homer «. Shelton, 2 Met. 194; Be OerUe, 34 
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LYDE AND Othebs v. TAYLOR and Othebs. 

SUPBEME COUBT, ALABAMA, JaNUABY TeBM, 1860. 

[17 Alabama RtporUt 870.] 

The object of this biU, which was filed by the plaintiffs against the 
defendants in error, was to obtain security for the forthcoming of 
certain slaves in the possession of the defendants, in which the plain- 
tiffs claim the remainder after the death of their mother, Mary Jane 
Lyde, by virtue of two deeds of gift executed by their grandfather, 
Alexander Lamb. The defendants, who, the bill alleges, claim the 
absolute title to the slaves and deny the rights of the plaintiffs, rely 
on a title acquired from John J. Lyde, the husband of Mary Jane, 
and insist that they claim the entire title, that they are bona fide pur- 
chasers without notice. 

Dabgan, C. J.^ The complainants are remaindermen, and entitled 
to come into a court of equity and require security of the defendants 
that the slaves be forthcoming at the death of their mother, if they 
show there is danger of loss or injury to their interest without such 
security. 2 Story's Eq. 142-^; Lewis v. Hudson;" James v. Scott.* 
The fact that the slaves have been conveyed absolutely to different 
individuals, who assert absolute title to them and deny the right of 
the complainants, constitutes a sufficient ground to warrant the inter- 
position of the court in favor of the complainants, and to make such 
order and decree as will secure to them the future enjoyment of their 
rights. 

The decree dismissing the bill must therefore be reversed and the 
cause remanded, that further proceedings may be had in conformity 
with the law as here expressed.^ 

Minn. 173; Healey v. Toppan, 45 N. H. 343, 261, S6S; Bowe v. Winst, 16 N. J. £q. 411; 
Covenhoven v. Shuler, 2 Paige, 122, 182; De Pevster v. Clendining, 8 Paige, 295; Emmons 
«. Cairns, 2 Sandf. Ch. 869; Walcott v. Cady, 6 Johns. Ch. 334; Horah v, Horah, Winst. Eq. 
107; Sutton «. Craddock, 1 Ired. Eq. 134; Patterson «. Devlin, McMuU. £q. 459, 465; 
Gardner 0. Harden, 2 McC. Ch. 82, 34; Mortimer v. Moilatt, 4 Hen. & M. 503 Accord. — Ed. 

1 Only so much of the opinion of the court is given as relates to the question of compel- 
ling the defendant to give security. The court decided that the h<ma Jide purchasers 
acquired no better title than the vendor had. — Ed. 

< 6 Ala. 463. 

• 9 Ala. 579. 

4 Conduitt V. Soane, 1 Coll. 285, 286 (temhle); i?e Braithwaite, 21 Ch. D. 121 (semHe); 
Lewis V. Hudson, 6 Ala. 463 (threatened removal from state); James v. Scott, 9 Ala. 579 
(sewMe); Nance v. Coxe, 16 Ala. 125 (temble); Ramey v. Green, 18 Ala. 771 (threatened 
sale); Bethea v. Bethea, 116 Ala. 265 (threatened waste); Tn re Garrity, 108 Cal. 463 («em- 
hle); Hudson v. Wadsworth, 8 Conn. 848 (life tenant insolvent and intending to go away); 
Langpirorthy v. Chadwick, 13 Conn. 42 (life tenant insolvent and intending to remove from 
the state); Terry v. Allen, 60 Conn. 530, 541 (temble); Bowling v. Bowling, 6 B. Mon. 81 
(threatened removal); Sampson v, Randall, 72 Me. 109 (temble); Miller v. Williamson, 5 
Md. 219, 232 (temble); Homer v. Shelton 2 Met. 194, 206 (temble); Re Oertle, 34 Minn. 178, 
181, 182 (temble); Healey v. Toppan, 45 N. H. 243, 262 (temble); Sherman v. Sherman, 86 
N. J. Eq. 125 (threatened consumption); Post v. Van Honten, 111 N. J. Eq. 55 (temble); 
Covenhoven 9. Shuler, 2 Paige, 122, 132 (temble); Emmons v. Cairns, 2 Sandf. Ch. 869; 
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HAYES V. HAYES. 
Before Lobd Pinch, K., Hilaby Term, 1674 

[1 Caset in Chanetry, 228.] 

A., seized in fee, deYiseth to his heir, on condition that he pay to the 
daughter of A. 600Z. at her age of sixteen years, and on default, that 
he should enter and raise it ; the heir deYiseth to his mother for life, 
and afterwards to his brother in fee, and dies ; the mother enters, the 
daughter is under age, and the brother haYing the reversion and in- 
heritance, exhibits his bill to have the mother pay a part of the 500^, 
she having part of the estate as security for life. 

It was objected that the daughter is not of age, and so this bill is 
quia timet only ; and it may be that the mother may live till the 
daughter is of sixteen, and then the daughter may enter and raise, 
and so the brother, who is the reversioner, should not be grieved ; 
and the court would be vexed with vain suits if any one might be 
admitted to sue only quia timet, to prevent a remote possibility. 

But the court answered that suits quia tim^ only were proper in 
law and equity : it 's law of a warrantia chartm in equity, as where A 
grants a charge of lOOZ. per annum in fee, and deviseth to B. for life, 
remainder to G. in fee, and dies, C. exhibits his bill to compel the ten- 
ant for life to pay the arrears, else all will fall on the reversioner ; 
and this hath been decreed ; and the first cause about contribution was 
between . . . and . . . where A. had mortgaged the manor of Guil- 
ford for 2500^. and then deYiseth to B. for life, the remainder to C. in 
fee, C. preferred his bill to force B. to pay his share of the mortgage 
money, and it was decreed that he should:^ and there have been 
twenty cases since of the like nature. So in the principal case, there 
lieiug a demurrer to this bill for the causes aforesaid, the defendant 
was ordered to answer ; and then Sir John Churchil moved, and said, 
for the defendant, that she should prove that it was the intention of 
the devisor here that she should pay nothing, which was not an- 
swered, but was admitted to be material. 

Horah v. Borah, Winst. Eq. 107 {umbie)\ Swindall v. Bradley, 6 Jones, Eq. 41 (threatenefl 
temoval); Robertson v. Collier, 1 Hill, Ch. 870, 874 (Mfii^/e); Lattimer v. Elgin,* 4 Dess. 2ft 
(threatened removal); Gardners. Harden, 2 McC. Ch. 32 (wrongful sale); Yan Dusen's Ap«^ 
102 Pa. 224; Alexander o. Espy, 6 Homph. 157; McDougal v. Armstrong, 6 Humph. 429 
(threatened remoTal); Williams v. Conrad, 11 Humph. 412, 416; Parks «. American So- 
ciety, 62 Yt. 19, 28 {9emblt)\ Randolph «. Kinney, 8 Rand. 894, 397 («emMe); Mortimer 9, 
Moffatt, 4 Hen. & M. 503, 504 {umblt) Accord, 

Securitjf or appropriation for payment of Itgaciu. — If a legacy is certainly payable, 
but at a future time, or if it is payable upon a contingency, the legatee may compel tb* 
executor to give securit}' or make an appropriation for its payment. Rons v. Noble, 2 Yem. 
249, 1 Ch. Ca. 121 8. c. ; Batten v. Eamley, 2 P. Wms. 163; Phipps v. Annesley, 2 Atk. 
b7 («emi/e); Ferrand r. Price, Amb. 278, 2 Dick. 568 s. c; Johnson v. Mills, 1 Yes. Sr. 
tt2; Green «. Pigot, 1 Bro. C. C. 103; Webber v. Webber, 1 S. & & 311, 313; Natter v. 
Vickery, 64 Me. 490, 494; Merritt r. Richardson, 14 All. 239, 242 (semi/e). — Ed. 

1 0)mish «. Mew, 1 Ch. Ca. 271; Clyat v. Battlson, 1 Yem. 404 {$emUt) Accord.^ 
Sd. 
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FLIGHT V. COOK. 
Before Sib Thomas Glabke, M. B., July 1, 1756. 

[8 Vtity, Sr^ 619.] 

Undeb axticles, executed on the marriage of Philip Cook, the plain- 
tiffy in case she survived Philip Cook, claimed a contingent interest in 
two seyei*al sums of £100 each, the one in South-Sea annuities, the 
other due by a promissory note of J. B., both which were specifically 
appointed for payment of the plaintiff in that event. 

The bill was upon the principle quia timet ; for that, as the defend- 
ant had aliened or threatened to alien those sums, there might be no- 
thing to answer that interest, which may become beneficial to the 
plaintiff ; and the defendant admitted he had sold out £100. 

For defendant was cited Lord Warrington v. Langham,^ that parties 
must rest on the original agreement, and no further security should 
be given ; so 1 Will. 460, and 2 Ver. 635. 1 Will. 107. 

Sir Thomas Clarke. This bill is not for a specific performance, 
but to vaiy the agreement of the parties, and to put the plaintiff in a 
better situation than the agreement itself left the plaintiff, the agree- 
ment being to put £200 in such a situation as to be forthcoming at 
defendant's death if the plaintiff was then living : whereas this is to 
accelerate the payment in defendant's life, and instead of leaving it in 
his power obliges him to pay it into court or give security. It is 
truly said that though this is a jurisdiction this court has often exer- 
cised, yet will it be extremely tender in so doing ; because it materially 
varies the agreement of the parties at the time of the transaction, and 
it would make strange work in trading kingdoms if done lightly. 
The laws of other countries admit of cases to prevent extravagancy : 
though not here, as a trading country. In instances of this kind 
the coui-t always very tenderly interposes. Though the court cannot 
accelerate payment or put payment of the money in a better situa- 
tion, yet in certain circumstances parties have met with relief. The 
question then is, whether a proper foundation is laid before the court 
to interpose and exercise that jurisdiction for the plaintiff's security ? 
In opposition to which several cases are cited. Lord Warrington v, 
Langham is an authority so far as it goes where the bill was dis- 
missed, though it ended by compromise in the House of Lords ; yet 
it shows that the court will not put covenantee in a better situation 
than the covenant left him ; for it is different from the case of ex- 
ecutor as to him and legatees. The other two cases are distinguish- 
able : in one the party had an alternative, and no ground to take it 
away ; and as to the government of tenant in tail not to bar but let it 
go to the issue in tail, he there did an act tending to keep it longer in 
his family. But on considering how this stands, I eannot say but 

i Prtc. ChAn. 89, Eq. Ab. US. 
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there is just ground, from what has been done (which is a fair way of 
arguing), to induce the court to interpose in some manner for the plain- 
tiff. In general the marriage articles leave it so as to be a specific 
agreement binding them ; and the defendant has confessedly altered 
the thing itself so specifically engaged ; which makes it stronger than 
Lord Warrington v. Langham, which was a general engagement to 
pay : this was particular and specifically engaged, and left in his hands 
as trustees to answer the purposes of the marriage articles. His sale 
is such an alienation or breach of contract that the party comes into 
equity in a stronger case than in former instances of interposition by 
this court even before breach of covenant. Here he has directly broke 
his covenant ; and therefore it would be a rash action to trust to the 
event of things by the plaintiff's taking a chance, when this £200 is 
gone ; therefore certainly some way or other the plaintiff is entitled 
to relief. But is the defendant willing to give security to be approved 
of by a master for the £200, that it may be forthcoming at his death 
for the plaintiff's benefit, if the plaintiff survives ? 

Defendant agreeing thereto, it was so ordered ; and that in default 
of such security he should pay £200 into the bank.^ 

1 If, after making a contract to devise property to the plaintiff, the promisor conveys 
the property to another who is either a donee or purchaser with notice of the contract, 
the promisee may obtain a decree compelling the grantee to hold the property subject 
to the contract until the promisor's death and then to convey to the promisee. Whitney 
V. Hay, 15 Di^t. (^ol. Ap. 164; Gupton v. Gupton, 47 Mo. 37; Van Dyne v. Vreeland, 
11 N.'j. Eq. 370, 12 N. J. Eq. 142; Davidson v. Davidson, 13 N. J. £q. 246; Pflugar r. 
Pultz, 43 N. J. Eq. 400; Duvale v. Duvale, 54 N. J. Eq. 681, 56 N. J. Eq. 375; Greene v. 
Broyles, 3 Humph. 167 (sembU). 

In Van Dyne v. Vreeland, ntpra, Williamson, C, said, p. 157: ''The bill is not for 
specific performance. There can be no such thing as a specific performance in the case. 
The complainant is not now entitled to the enjoyment of the property. . . . All he asks is 
that the court may protect him against the consequences of a fraud upon his rights, which 
will follow from the acts of the defendant, unless the court interferes for his protection . . . 
This I think properly comes under the denomination of bills quia timet. If this court does 
not interfere now for the protection of the complainant, and secure this property, at the 
death of Vreeland it may have passed into the hands of a bonajide purchaser, and the com* 
plainant then be remediless. A bill quia timet is to accomplish the ends of precautionary 
justice. The party seeks the aid of a court of equity beeauie he fears some future probable 
injury to his rights or interests." 

Similarly, a bill was sustained to establish a trust, although the time for its performance 
had not arrived, in the following cases : Baylies «. Payson, 5 All. 478 (defendant about to 
leave the jurisdiction); Price v. Minot, 107 Mass. 49 (defendant active in reducing plain* 
tifTs interest in the truat). — Ed. 




CHAPTER VIIL 
EEFOBMATION AND RESCISSION FOR MISTAKE, 

SECTION I. 
Mutual Mistake op Fact. 



0. W. COLE V. P. FICKETT and Othkes. 
SuPBEME Judicial Court, Maine, Apbil 19, 1901. 

[95 Maine Rqxnrttf 265.] 

Stbout, J.* The evidence clearly establishes the following facts : 
March 19, 1887, Emily H. Carter, who subsequently became Emily 
H. Phelps, and is now Emily H. Moore, owned lots 20, 29, and a pai-t 
of lot 149, as delineated upon a plan of the town of Etna. These lots 
were all in one range, and adjoined each other in a north and south 
direction. They had been known for many years as the Otis L. Car- 
ter farm, or homestead. She also owned a small part of lot 148, and 
all of lot 21, containing about eighty acres, in the range next easterly 
from the Otis L. Carter lots, which for many years had been known 
as the Kittredge Friend lot All of these lots she conveyed on that 
day to William H. Hall. 

On the tenth day of Januaiy, 1891, William H. Hall sold to his 
brother, Frederick E. Hall, the Kittredge Friend lot, being lot 21, 
and the gore in 148, excepting from the latter the orchard, for eight 
hundred dollars, which was the full value of the Kittredge Friend 
lot and the gore. By mistake of the scrivener who drew the deed to 
Fred E. Hall, and whom the parties supposed to be familiar with the 
premises, the boundaries given included only the small gore in 148, 
but to this description was added, " known as the Kittredge Friend 
lot." Both parties to the deed intended that it should, and believed 
that it did, convey not only the gore, but lot 21, the Kittredge Friend 
lot. Neither party knew the numbers of the lots on the plan of the 
town, and there is internal evidence in the deed that the scrivener 
thought 21 was south of the Kittredge Friend lot. Immediately after 
delivery of the deed to Fred E. Hall he went into possession of the 
gore and lot 21, occupied and treated the property as his, and so con- 
tinued the ostensible owner without interruption or objection from 
any one till October 12, 1895, when he sold and conveyed the same to 
the complainant as the " Kittredge Friend lot ; " but his deed to com- 

^ Only the opinion of the court is given. — Ed. 
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plainant gave the same boundaries as those in his deed from William 
H. Hall) thus repeating the original mistake. Thereafterward, com- 
plainant took and retained possession of lot 21 and the gore, as owner, 
without objection by any of the respondents, until discovery of the 
mistake in the deed in 1896. 

February 11, 1891, William H. Hall conveyed back to Emily H. 
Carter, and by like mistake included in his deed lot 21 which he had 
previously sold to Fred E. Hall, and which he believed he had con* 
veyed to him. He also was ignorant as to the true numbers of the 
lots on the plan. He intended to convey to Mrs. Carter, and she ex- 
pected to receive, only the Otis L. Carter farm, which was composed 
of lots 29, 20, and a part of lot 149, all in the same range, and not in 
the range with 21. 

May 9, 1893, Emily H. Carter, whose name was then Emily H. 
Phelps, sold to Anna Fickett and F. Willis Fickett the Otis L. Carter 
farm. Nothing more was understood or contemplated by either party. 
But the deed again, by mistake, included lot 21. The Ficketts under- 
stood that the land they bought was all in one range, and that the 
lots adjoined each other in a north and south direction. Fred E. Hall 
was then occupying lot 21 in the next range easterly. His title was 
not disputed by the Ficketts, nor any claim made by them, till 1896, 
when the mistake was discovered. In the mean time, the Ficketts 
leased of Fred E. Hall, for two years, the Kittredge Friend lot (21), 
paid rent therefor to him, and Perez Fickett, husband of Anna, nego- 
tiated with him for its purchase. Until 1896, the Ficketts were sat- 
isfied with the land they got as the Carter faim, and in fact obtained 
the land which they had bought. When the mistake in the deeds 
was discovered, they then claimed 21, because named in their deed. 
Anna Fickett having deceased, her title descended to the four respond- 
ents, Perez Fickett, F. Willis Fickett, Ulysses G. Fickett, and Louisa 
Downs. 

The result of this succession of errors in the description of lands 
conveyed is that the Ficketts and Downs hold the legal title to the 
Kittredge Friend lot, which they never bought or paid for, and to 
which they never made any claim till discovery of the mistake in 1896, 
and which Mrs. Phelps never intended to convey to her grantees, 
Anna and F. Willis Fickett, and did not know that she had conveyed ; 
and Fred E. Hall has not received the legal title to that lot which he 
bought and paid for, and which his grantor intended to convey and 
supposed he had conveyed to him. The complainant, who bought of 
Fred E. Hall lot 21 and the gore, finds himself in the same predica- 
ment. 

Can equity afford relief to the complainant ? It is well settled that 
in case of mutual mistake in a deed or contract, the error may be cor- 
rected, in a suit between the parties to it, unless innocent parties, 
without notice of the mistake, may be injuriously affected. Andrews 
V, Andrews ; ^ Cross v. Bean.' As this suit is not between the parties 

1 81 Maine, 839. t 81 ICiine, 629. 
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to the deed to Fred E. Hall, nor the deed to the Ficketts, reformation 
of those deeds cannot be speciiically granted. 

But there is another principle recognized in equity, that when one 
person, through mistake or fraud, obtains the legal title and apparent 
ownership of property which in justice and good conscience belongs 
to another, such property is impressed with a use in favor of the 
equitable owner. Pomeroy's Equity, § 981 ; De Kiemer v. De Cantil- 
lon ; * Perry on Trusts, § 186 ; Gillespie v. Moon ; « Brown v, Lam- 
phear ; Loss v. Obrey ; • Farley v. Bryant.* 

It is very clear that the Ficketts' and Downs' legal title to lot 21, 
the Kittredge Friend lot, was derived through a mistake in the de- 
scription in Mrs. Phelps's deed, that this mistake was mutual between 
Mrs. Phelps and her grantees, and that in equity the plaintiff, as 
grantee of Fred E. Hall, is entitled to it. It is, therefore, charged 
with a constructive trust or use in his favor. Being so charged, a 
court of equity will protect and perfect his equitable, by compelling 
a conveyance of the legal, title. 

If it was necessary to the result to show that ^the Ficketts, the 
original grantees, had notice of the equitable title of Fred E. Hall, 
such notice might well be inferred from the possession of Fred E. 
Hall, and his use of lot 21, and the recognition of his title by the 
Ficketts, in leasing the lot from him, admitted by their answer, and 
in negotiation for its purchase from him by Perez. 

In this case, however, the question of notice is not involved. It is 
not the case of a supposed purchase of lot 21. The Ficketts never 
negotiated for that lot from Mrs. Phelps. They proposed to buy, and 
did buy, the Otis L. Carter farm, which was in another range, and all 
they proposed to buy or pay for was that farm. No thought of the 
Kittredge Friend lot was in their minds or that of their grantor. No 
equity in their favor arises from the mistaken inclusion of lot 21 in 
their deed. 

But it is said that Mrs. Phelps represented to the Ficketts, her 
grantees, that she was selling them three eighty-acre lots, as the Otis 
L. Carter farm, and as that farm contained only two eighty-acre lots 
ntid a part of another lot, they should hold lot 21. Mrs. Phelps 
denies that she made any such representation. The Ficketts admit 
that they did not understand they were buying the Friend lot, or any 
lot easterly of the Otis L. Carter farm. They say they thought 21 
was south of 20, and not, as it is, east of it. If they have suffered 
from any misrepresentations by Mrs. Phelps in the quantity of the 
land purchased, they must look to her for satisfaction. They have 
no equity to be compensated by the land equitably owned by Fred E. 
Hall, and now by his grantee, the complainant. 

Mrs. Phelps, while holding the legal but not equitable title to lot 
21, and also owning absolutely the Otis L. Carter farm, mortgaged 
the Carter farm and lot 21 to William H. Hall. This mortgage was 

1 4 Johns. Ch. 90. ^2 Johns. Ch. 685. 

• 7 C. £. Green, 59. « SS Maine, 488. 



SECT. I.] COLE V. nCKETT. 181 

assigned to Frederick A. Simpson, who now holds it. There is no 
evidence that Simpson had any knowledge of the mistake as to lot 
21, and consequently his mortgage is unaffected by it.^ To do full 

^ iyp reformation aaaintt a hong fide purchase r. — The eonitv of reformation for miatake . 
like any other equity against the owner of property, is cat off as soon as the rei comes to 
a purchaser tor value without notice . Maiden v. Merrill, 2 Atk. 8; Garrard v. Frankel, 
30 Ikav. 445; U. S. v. Munroe, 5 Mass. 578 (temble)] Woodworth v. Cook, 2 Blatchf. 151; 
Davidson r. Davidson, 42 Ark. 362; Brainerd v. Arnold, 27 Conn. 617 {temble); Ligon v. 
Rogers, 12 6a. 281; Wall o. Arrington, 13 6a. 88; Burke v. Anderson, 40 6a. 535; Board- 
man V. Taylor, 66 6a. 638; Kilpatrick v. S^rozier, 67 6a. 247; Lowe v. Allen, 68 6a. 225; 
Sample v. Rowe, 24 Ind. 208; Easter v. Severin, 64 Ind. 875; Freeman's Bank v. Vose, 
23 Me. 08; Cross v. Bean, 81 Me. 525; 6oode v. Riley, 153 Mass. 585, 587; Sealey v. Brum- 
ble, 6 Jones, £q. 295; Henry o. Smith, 76 N. Ca. 311; Lally v. Holland, 1 Swan, 396; 
Langdon v. Keith, 9 Vt. 299; Robinson o. Bndden, 44 W. Va. 183. 

But until a pnrchaii«r fnr v^lua withnnt notice int ervenes, the eonitv of reformation is 
enforceable against anv yrantfi^ ff «nhgri-nti>A nf him apainnt. whni^ th p equity first arose. 
e.g.— 

purchaser s with no tice : Whitehead o. Brown, 18 Ala. 682; Williams v. Hatch, 38 Ala. 
338; Simpson v. Montgomery, 25 Ark. 365; Pence v. Armstrong, 95 Ind. 191; Citizens' 
Bank V. Indy, 146 Ind. 322; Simms 9, Richardson, 2 Lit. 274 (notice before conveyance, 
though after payment); Adams v, Stevens, 49 Me. 362; Willcox v. Foster, 132 Maw. 
820; Rhodes v. Outcalt, 48 Mo. 367; Mastin v. Halley, 61 Mo. 196; Seiberling v. Tip- 
ton, 113 Mo. 373 ; Price v. Reed, 38 Mo. Ap. 503; Prescott v. Hawkins, 16 N. H. 122 
(notice before conveyance, though after payment); Ruhlmg o. Hackett, 1 Nev. 360; 
Busby V. Littlefield, 31 N. H. 193; Wadsworth v. Wendell, 5 Johns. Ch. 224; Blodgett 
V. Hobart, 18 Vt. 414; or — 
gratuitous grantees with out lyptJC^' Wilson v. Stewart, 63 Ind. 294; 6ray v. Supreme 
Lodge, 118 Ind. 293; Smith v. 6reenleaf, 14 N. H. 378. 
On the same principle a volunteer cannot retain an advantage coming to him through a 
transaction entered into by the mutual mistake of the parties to it. Bruce v. Bonney, 
12 6ray, 107 (mortgagee discharges mortgage instead of assigning it to purchaser). 

Q iedito rs. — A creditor who takes negotiable paper either in payment or as collateral 
86can!y*I0f an antecedent debt, holds it, in most jurisdictions, free from equities binding 
his transferor. But the transfer Q^ other nropertv to an antecedent creditor does noL ^n 
many jurisdict ions, c ut off such equities . The rule obtaining as to other equities in a 
given jurisdiction applies, doubtless, to the equity of reformation for mistake. But the 
only instance found is Bnsonbarke v. Ramey, 53 Ind. 499 (mortgage of land to antecedent 
creditor taken subject to the equity). 

Attachin(( or judgment creditor s, — ^ part from statute equities against the debtor hold 
good ag ain st his attaching or judgment creditor, irrespective of noti ce. Ames, Cas. on 
'Trusts (2d ed.), 412, n. 1. Accordingly the equity of reformation was enforced against such 
creditors in Stone v. Hale, 17 Ala. 557 ; Baskins v. Calhoun, 45 Ala. 582 (semble) ; Barry 
9. Sewell, 72 Ala. 14 ; Hertzler v. Hertzler, 119 Ala. 333, 345; Early v. Owens, 68 Ala. 171; 
Bailey v. Timberlake, 74 Ala. 221; Blackburn v. Randolph, 33 Ark. 120; Fort Smith Co. 
f7. Mikles, 61 Ark. 123; Wall v. Arrington, 13 6a. 88; Burke v. Anderson, 40 6a. 535; Lowe 
V. Allen, 68 6a. 225; Phillips v. Roquemnre, 96 6a. 719; Kerchner v. Frazier, 106 6a. 437; 
White o. Wilson, 6 Blackf. 448; Boyd v. Anderson, 102 Ind. 217; Welton v. Tizzard, 15 
Iowa, 495; Rea v. Wilson, 112 Iowa, 517; Bush v. Bush, 33 Kan. 556; Bodwell v, Heaton, 
40 Kan. 36; Young v. Coleman, 43 Mo. 179; Martin v. Nixon, 92 Mo. 26; Brooking v. Straat, 
17 Mo. Ap. 296; 6alway v. Malchow. 7 Neb. 285; 6ouvemeur v. Titus, 1 Edw. 477. See, 
also, Lebanon Siank v. HoUenbeck, 29 Minn. 322; Bullock v, Whipp, 15 R. I. 195, in which 
cases the creditors had notice of the equity at the time of judgment or attachment. 

Bnt, in some jurisdictions. Recording Acts have been interpreted^ so as, ia-protfictiha 
injpment or attaching credit or. Kuppert v. Haske, 16 Dist. Col. 262; 6oodbar ». Dunn, 61 
Miss. 618; Nugent «. Priebatsch, 61 Miss. 402 (purchaser under execution sale protected 
although he had notice); White r. Denman, 1 Oh. St. 110 (decision given with reluctance). 
When the equity is capable of registration, but not recorded, there is reason for postpon- 
iBg it to the attaching or judgment creditor without notice. But the eonitv for reforma-' 
tton, being in the nature of a constru ctive trust a nd th erefore mc apable of registration, it 
Ts uni j lne ^pdship upon the victim of the jnistake^ to_ ma IEe"EIm forfeit his equity for the 
" ~iefli of the creditor. ~ £d. 
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equity between all parties, that mortgage should be charged primarily 
upon the Otis L. Carter farm. If, to effect its payment, any part of 
lot 21 is required, on its payment by complainant he will be subro- 
gated to the rights of the assignee of that mortgage. 

In coming to this conclusion, we have given full force to the rule 
that a deed is a muniment of title, to be shaken only by the most 
plenary and convincing evidence that it does not represent the real 
title. In this case the proof seems to us clearly of that character. 

Bill sustained. Perez Eickett, F. Willis Eickett, Ulysses G. Fick- 
ett, Louisa Downs, William H. Hall, and Emily H. Moore to be per- 
petually enjoined from asserting any claim to lot 21 on the plan of 
Etna, known as the Kittredge Friend lot, or from conveying or at- 
tempting to convey the same, except to the complainant, in accordance 
with the decree to be made in this case. Perez Fickett, F. Willis 
Fickett, Ulysses Q. Fickett, and Louisa Downs to release and convey 
to the complainant all the right, title, and interest in and to said lot 
21, which was conveyed by Emily H. Phelps to Anna Fickett and F. 
Willis Fickett, by her deed dated May 9, 1893. Complainant to re- 
cover one bill of costs against Perez Fickett, F. Willis Fickett, Ulys- 
ses G. Fickett, and Louisa Downs. Bill dismissed as to Fred E. Hall 

and Frederick A. Simpson. 

Decree accordingly} 

—^ 1 Reformation on the ground that the instrument varies from the actual bargain of the 

* parties is given as a matter of course in equity, whether the instrument to be reformed 

g^ves the plaintiff too little or the defendant too much. In the following cases relief 

was given because the res conveyed to the defendant or the obligation in his favor was 

greater than intended by the parties. Tyler o. Beversham, Finch, 80; Baker «. Paine, 

1 Yes. Sr. 456; Shelburne o. Inchiquin, 1 Bro. C. C. 338; Rob v. Butterwick, 2 Price, 
190 ; Ball r. Storie, 1 S. & S. 210; Axhurst «. Mill, 7 Hare, 502; Murray p. Parker, 19 
Beav. 806; Ivinson v, Hutton, 98 U. S. 79; Clopton «. Martin, 11 Ala. 187; Dulo o. Mil- 
ler, lis Ala. 687; Felton v. Leigh, 48 Ark. 498; Capelli «. Dondero, 123 Cal. 324; Jackson 
v.Maybee, 21 Fla. 622: Hillman v. Wright, 9 Ind. 126; Dice v. Morris, 32 Ind.283; Fleet- 
wood V. Brown, 109 Ind. 567 (quitclaim deed); Smelsono. Pugh, (Ind. Ap. 1902) 64 N. £. B. 
943; Fritsler v. Robinson, 70 Iowa, 500; Pritchett v. Frisby, 23 Ky. L. Rep. 433; Peterson 
0. Grover, 20 Me. 363; Adams «. Stevens, 49 Me. 362; Burr v. Hutchinson, 61 Me. 514; 
Andrews o. Andrews, 81 Me. 337; Tarbell v. Bowman, 103 Mass. 341; Wilcox v. Lucas, 121 
Mass. 21; Goode v. Riley, 153 Mass. 585; Gould o. EmersOn, 160 Mass. 438; Peques «. 
Mosby, 15 Miss. 340; Cassidy v. Metcalf, 66 Mo. 519; Barlow «. Elliott, 56 Mo. Ap. 874; 
TapIeV 0. Herman, (Mo. Ap. 1902) 69 S. W. R. 482; Busby «. Littlefield, 31 N. H. 193; 
Searles v. Churchill, 69 N. H. 530; Irwin r. Wilson, 45 Oh.'st. 426 (rescission); Gillespie 
0. Moore, 2 Johns. Ch. 585; Andrews v. Gillespie, 47 N. T. 4.<^7 ; Bush v. Hicks, 60 N. T. 
298; Paine v. Upton, 87 N. Y. 327; Born v. Schrenkeisen, 110 N. T. 55; Gallup v. Bemd, 
132 N. Y. 370; Hamilton o. Aselin, 14 S. & R. 448; Schetti^er r. Hopple, 3 Grant (Pa.) 
54; Chalfant r. Williams, 35 Pa. 212; Stafford r. Giles, 13i^'a. 411; Riegel v. American 
Co., 153 Pa. 134; Cook v. Liston, 192 Pa. 19; Baab v. Houser, 203 Pa. 470; Lawrence v. 
Staigg, 8 R. I. 256; Davidson v. Green, 3 Sneed, 884; Ross «. Armstrong, 25 Tex. Sup. 
854; Darlings. Osborne, 51 Vt. 149; May v. Adams, 58 Yt. 74; Quesnel v. Woodlief, 2 
Hen. & Munf. 173, n. (1); Jennings v. Palmer, 8 Gratt. 70; Boschen v, Jurgens, 92 Ya. 
756; Hull ». Watts, 95 Ya. 10; Allen v. Yeater, 17 W. Va. 128; Lusted v. Chicago Co., 71 
Wis. 391; Hagenah v. Geffert, 73 Wis. 636; Mortimer o. Shortall, 2 Dr. & W. 363; Beade 
V. Armstrong, 7 Ir. Ch. 266, 375; McCormack o. McCormack, 1 L. R. Ir. 119. 

In the following cases the res conveyed by the defendant or the obligation assumed by 
him to the plaintiff was less than was intended by the parties : Uvedale «. Halfpenny, 

2 P. Wms. 151; Mottenx «. London Co., 1 Atk. 545; Henkle «. Royal Co., 1 Yes. Sr. 
817 {titmbleS\ Thomas o. Davis, 1 Dick. 301, 303; Rogers v. Earl, 1 Dick. 294 (MmMe); 
Taylor «. Radd, 3 Bro. C. C. 454, cited («em6/e); Barstow v. Kilvington, 5 Yes. 593; Bar^ 
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BLACKBURN v. RANDOLPH. 
Supreme Court, Arkansas, November Term, 1878. 

[83 Arkansas BeporU, 119.] 

Eakin, J.* Appellants claiming to be the owners of a certain plan- 
tation in Desha County, through a series of conveyances from a pur- 
chaser under a deed of trust, filed this bill against D. W. Randolph, as 
surviving partner, etc. ; who, as a judgment creditor of the original 
grantor in the trust deed, had caused an execution to he levied on a 
certain tract of land included in the plantation, and was about to sell 
the same. The object of the bill was to enjoin the sale and quiet com- 
plainant's title, on the ground that by mistake the parcel levied upon 
had been omitted out of the description of the lands in the trust deed, 
and that the mistake had been inadvert'ently carried through all the 
successive conveyances down to that to complainants. All necessary 
parties have been made defendants. 

It is contended that there is no privity between complainants and 
Johnson, and that, in such case, courts of equity will not interfere to 
reform a deed executed by mistake. They claim as the last grantees 

row V. Barrow, 18 Be&v. 629, 532; Bold v. Hutchinson, 5 D. M. & 6. 558; Walker v. 
Armstrong, 8 D. M. & 6. 531; Bradford o. Romney, 30 Beav. 431 {»emblt)\ Doniff «. 
Parker, 5 Eq. 131; Johnson «. Braf;ge, 1901, 1 Ch. 28; Knight p. Glasscock, 51 Ark. 
390; FuUer r. Hawkins, 60 Ark. 304; Lestrade v, Barth, 19 Cai. 660; Murray «. Dake, 
46 Cal. 644; Isenhoot v. Chamberlain, 59 Cal. 630; Ward v. Waterman, 85 Cat. 489; 
Seegelken v. Corey, 93 Cal. 92; Wooden p. Haviland, 18 Conn. 101; Hartford Co. v. 
Miller, 41 Conn. 112; Palmer v. Hartford Co., 54 Conn. 488; Taylor p. Glens Co., (Fla. 
1902)82So. R. 887; Wall r. Arrington, 12 Ga. 88; Phillips «. Roquemore, 96 Ga. 719; 
Kercher p. Frazier, 106 Ga. 437, 439; Miner p. Hess, 47 III. 170; Bradshaw p. Atkins, 116 
HI. 323; Way p. Roth, 159 III. 162; White p. Wilson, 6 Biackf. 448; McKay v. Wakefield, 
68Ind. 27; Wilson p. Stewart, 63 Ind. 294; VigBLVt v. Ilalderman, 75 Ind. 664; Jones p. 
Sweet, 77 Ind. 187; Morris p. Stem, 80 Ind. 227; Keister p. Myers, 115 Ind. 312; Board p. 
Owens, 138 Ind. 183; Walls p. State, 140 Ind. 16; Earl p. Van Natta, (Ind. Ap. 1902) 64 N. 
£. R. 901; Hallam p. Corlett, 71 Iowa, 446; Conaway p. Gore, 24 Kan. 889; Bodwell p. 
Heaton, 40 Kan. 86; Noel p. Gill, 84 Kr, 241; White p. Curd, 86 Ky. 191; Thomas p. Conrad, 
(Ky. 1903) 71 S. W. R. 903; Levy p. Ward, 33 U. An. 1033; Philpott p. Elliott, 4 Md. Ch. 
273; Hodge p. Cole, 140 Mass. 116; Simmons p. North, 11 Miss. 67; Norton v. Coley, 45 Miss. 
125; Phoenix Co. p. HofTlieimer, 46 Miss. 645; Dunbar p. Newman, 46 Miss. 231; Willis v. 
Gatman, 53 Miss. 721 ; Cummings p. Steele, 54 Miss. 647; Scully v. Lowenstein, 56 Miss. 652; 
Goodbarr. Dunn, 61 Miss. 618; Chambliss p. Person, 77 Miss. 806; Corrigan p. Tierney, 
100 Mo. 276; Henderson p. Beanley, 137 Mn. 199; Gwyer p. Spaulding, 83 Neb. 573; Til- 
ton p. Tilton, 9 N. H. 385; Hitchens r. Pettingill, 58 N. H. 386; Hughes p. Nelson, 29 
N. J. Eq. 547; Lewis p. Ferris, (N. J. Eq. 1901) 50 Atl. R. 630; Rider p. Powell, 28 N. Y. 
310; White r. William?, 48 N. Y. 344 (reversing 8. c. 48 Barb. 222); Thomas p. Harmon, 
122 N. Y. 84 (semblf); Steinbach p. Prudential Co., 172 N. Y. 471 (sembh)] Botsford p. 
McLean, 45 Barb. 478; Davenport p. Widow, 6 Oh. St. 459; Foster p. Schmeer, 15 Oreg. 
863; Gowerp. Sterner, 2 Whart. 76; Moliere p. Pa. Co., 5 Hawle, 342; Bartle p. Vosburg, 
3 Grant (Pa.) 277; Goodell p. Field, 15 Vt. 448 (semble); Blessing v. Beatty, 1 Rob. (Va.) 
287; Lord p. Hoar, (Wa!»h. 1902) 71 Pac. R. 22; Deitz p. Ins. Co., 88 W. Va. 626; Croft p. 
Hanover Co., 40 W. Va. 508; Waterman p. Dutton, 6 Wis. 265; James v. Cutter, 54 Wis. 
172; Silbar p. Ryder, 63 Wis. 106; Higginson p. Kelly, 1 B. & B. 252; Alexander p. Cros* 
bie, LI. & G. t. Sug. 145, 150 (semble); McCormack «. McCormack, L. R. 1 Ir. 119. — £d. 
I Only a portion of the opinion of the court is given. — £d. 
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in a series of convejaiices, beginning with Johnson, passing through 
the trustee, and resting with themselves. -H, in either one of these 
conveyances, the deed of trust that from Tate or Bartlett, or Shep- 
pard, or Buck, or Drake, there was not a mutual mistake, whereby 
each party, vendor and vendee, actually supposed the particular piece 
of ground was described, when in fact it was not, the equity of com- 
plainants would, of course, fail.* 

But it is obvious that where the same mistake has each time repeate d 
itself, occurring between the vendor and vendee upon each transfer, 
under such circumstances as to entitle anv one of the vendees to a re- 
formation as against his immediate vendor, the equity will work back 
through all, and entitle the last vendee to a refor mn-tinn ajgrainat tha 
original grantor. 

What is meant when the cases say that the mistake will only be cor- 
rected between the original parties and those claiming under them in 
privity, is, in effect, that the court will not interfere in favor of sub- 
l ) sequent purchasers who were simply ignorant of the former mistake, 
and may be presumed to have intended to take by the description used, 
nor against subsequent purchasers by the true description for valuable 
consideration, without notice of the former mistake. That the remedy 
is strictly confined to privies is well shown in the case of Steward and 
Wife V, Fettigrew,* a case which carries the principle of reformation 
to its rational and most beneficial extent. There the court interfered 
in favor of a purchaser at execution sale, and reformed a mistake 
in the advertisement and the sheriffs deed, against a subsequent pur- 
chaser at execution sale upon a different judgment against the same 
defendant, whose levy, advertisement, and deed described the Lind 
truly, and who knew of the former mistake. Here was a total want 
of privity, and the court proceeded upon the broad ground thatjgi 
honest mistake in a deed should be corrected against any one who dis- 
covers it, and without superio r equit y seeks to obtain an advantage 
fro m it. 

t IS too well settled that the statute of frauds does not interfere, 
in any respect, with the power of courts of equity to reform deeds or 
other instruments, in which the parties intended to comply with the 
requirements of the statute, and failed through accident, mistake, or 
fraud. 

The decree must be reversed, and a decree will be entered here vest- 
ing in complainant Sallie S. Blackburn and defendant J. T. Winfrey 
all the legal and equitable title in and to said plantation that was in 
Henry J. Johnson at; the time of the execution of the deed of trust to 
said Tate; and perpetually restraining defendants Randolph and the 
sheriff of Desha County from proceeding any further to sell said ** south- 

1 Norris V. Colo. Co^ 22 Colo. 162 Accord, — Ed. 

s Tilliso. Smith, 108 Ala. 264; Donaldv.Bealn, 57Cal.399; Waflhburn v. MerrillR, 1 Day, 
139; Greeley v. De Cottes, 24 Fla. 475; Bradshaw r. Atkins, 110 Hi. 323; Parker «. Starr, 
21 Neb. 680'; Ruhling v. llackett, 1 Nev. 860; Gouverneuri?. Tilin», 1 Edw.477; Bentley*. 
Smith, 1 Abb. Ap. 126; May v. Adams, 58 Vt. 74; Fond da Lac Co. r. Meiklejohn (Wis. 
1903), 95 N. W. R. 142 Accord. — Ed. 

s 28 Ark. 372. 
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east quarter of section 20 " by virtue of said judgment or any execu- 
tion or levy based thereon. 



HENDERSON and Anothkb v. DICKEY and Othees. 
SuPBEME Court, Missouri, March Term, 1864. 

[85 Mistouri JUport$, 120.] 

Bates, J., delivered the opinion of the court.* 

This suit was begun July 18, 1857. The petition stated that on the 
14th day of October, 1842, Joseph D. Taylor conveyed to Elizabeth 
Warson, a lot of ground described as block " H " in Carondelet, and 
that block " E " was intended to be conveyed by Taylor, and that the 
misdescription was the result of misapprehension, accident, and mis- 
take. That Mrs. Warson and her husband on the 30th October, 1846, 
conveyed said block "E" to the plaintiffs; that Taylor had died 
leaving only one child his heir, who was named Sarah, the wife of the 
defendant Dickey, and that Dickey and wife (by a tenant O'Brien) 
held possession of said block ''E,*' and prayed that the mistake in 
the deed from Taylor to Warson might be corrected, and Dickey and 
wife compelled to release to the plaintiffs all their right in said block 
** E," and for compensation for the use thereof by the defendants. 
The defendants admitted possession of block "E," and denied that by 
the deed from Taylor to Warson he intended to convey block "E," 
and also set up the lapse of time as a bar. 

The evidence as to the fact of mistake was somewhat conflicting, 
but preponderating in favor of the plaintiff. The petitinn ^ ^j^^rppA^ 
that the conveyances by Taylor to Warson were made j^x ft ^g»^"q^V 
consideration. The principal witness of the plaintiffs to show the 
fact of mistake was John W. Warson, the husband of Taylor's 
grantee, Mrs. Warson; and he himself originally purchased from 
Judge Bowlin the lots in Carondelet, and had them conveyed to Tay- 
lor, to keep till he (Warson) could get out of his diflSculties ; that the 
understanding between Taylor and himself was that when he got out 
of difficulties Taylor would convey the lots to him ; that Taylor paid 
Bowlin nothing for the lots ; that Taylor refused to convey the lots 
to him, but agreed to convey them to his wife, who was Taylor's sis- 
ter, and that he (witness) procured the deeds to be written and took 
a justice of the peace to Taylor's, and Taylor then made the deeds,, 
and nothing was given to Tavl^ y for tha dfteds. 

The justice of the peace who took Taylor's acknowledgment of the 
deeds also testified that he understood, from both Taylor and Warson, 
that Taylor held the lots for Warson ; that he understood that Taylor 

1 Only a portion of the opinion of the conrt is given. Drtdkk, J., dissented. Id a 
lecond count the plaintiff sought reformation of another deed from Taylor. — £d. 



186 GOODRICH V. LATHROP. [CHAP. VIH. 

held the lots in trust, or for security for Warson. It was also testi- 
fied that Warson was in embarrassed circumstances ; that he was gen- 
erally pretty hard run. 

The case, as mad^ }J^ prnnf^ nprfainly ilnftQ n^f nnr^^r^y^ f/^ fliaf of ofi^/l 

in the petition. A court of equity interferes to correct a mistake in 
a written instrument, only for the furtherance of justice ; and it is 
not under any obligation to correct a mistake, although the fact of 
mistake appear ever so plainly, unless it also appear that its inter- 
ference is necessary to prevent the perpetration of a fraud or some 
injustice ; and the party asking relief miist stand upon some equity 
superior to that of the party against whom he asks it. Begularly 
equity is remedial to those only who come in upon an actual oonsia- 
juration, d ^^ f.^ftrflfnyo fVii^i^ flVimi]^ hfl Roinft consideration, equitable 

nr o^^]iftmpigA^ airjivtxaa nr implig^^ 1 Story's Eq. Juris. §§ 176, 793. 

In this case the conveyances by Taylor were without any valuable 
consideration, and the circumstances detailed by the witness (Warson) 
did not imply any equitable or meritorious consideration; but, on 
the contrary, show that Taylor held the title to the lots in fraud of 
the rights of Warson's creditors, or at least under suspicious circum- 
stances ; and there being no other obligation upon Taylor to convey 
than such as those circumstances imposed, there is no sufficient rea- 
son for the interference of a court of equity to reform the defective 
deeds. Fonblanque's Eq. 122, book 1, ch. 2, § 13 ; Grider v. Graham : ^ 
Deally's Heirs v. Murphy.* 

Judgment reversed and cause remanded. Judge Bay concurs.* 



L. G. GOODRICH v. Q. A. LATHROP. 
Supreme Court, California, March 26 1892. 

[94 California ReporU^ 56.] 

Oaroutte, J. This is an action by a vendee to rescind a contract 
off sale of realty, and to recover money paid thereunder, upon the 
ground that the contract was executed through a mistake of fact. 
Judgment went for defendant, and this is an appeal from the judg- 
ment and order denying a new trial. Plaintiff, knowing that de- 
fendant had a certain lot for sale, went to examine the same, with a 
view to purchase, but by mistake looked at a different lot from the 
one defendant had for sale. She did not see defendant's lot, but the 
one she viewed being satisfactory, and believing it to be the lot de- 
fendant had for sale, she entered into a written contract of purchase 
with the defendant, the description in said contract being for defend- 

1 4 Bibb, 70. < 8 Htrsb. 475. 

s In the similar case of Quirk v. Thomas, 6 Mich. 76, tha court was aqaally diTidad.-* 
Ed. 
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anf s lot. Later, upon ascertaining her mistake, she gave notice of 
rescission and brought this action thereunder. Defendant, by his 
answer, conceded the mistake, but set out many facts tending to show 
negligen ce upon her part in viewing the wrong lot, and also claimed 
that tne lot had largely depreciated in jalue since the making of the 
contract, and that consequently he Vould not be placed in statu quo, \ 
Under the authority of Barfield v, Price,^ these facts present ami)le/ 
grounds for rescission of the sale, unless the defences set out by the' 
answer are sufficient to defeat it. As \o these de fences the court 
found "that said mistakes were caused by the neglect of a legfiT^ 
dut^Tm the part of plaintiff,'* and also that " defendant cannot be 
restored to substantially the same position as if the contract had not 
been made," and upon these findings rendered judgment for the 
defendant. Section ,^Q7 of the Civil Code provides: "Rescission 
cannot be adjudged forllnsfo mistake, unless the party against whom 
it is adjudged can be restored to substantially the same position as if 
the contract had not been made." The words " same position," found 
in the section, are used with reference to the subject-matter of the 
contract, and t he fact that the market value of the propertv mav h^ve 
depreciated while out of the possession of the vendor H^^p wnt f\i^ft 
tLe vendee's right of rescission . It the propei-tv can be returned b] 
the vendee in substantially the same condition as when he receiver 
it, then the requirements of this section of the code are fully satisfied.! 
If in equity and good conscience the vendor is entitled to any relief^ 
from the vendee by reason of her mistake in the premises, then sec- 
tion 3408 gives the court full power to do what justice may require in 
the nature of compensation. As has been previously noted, the de- 
fendant set out various facts and circumstances tending to show that 
the mistake of plaintiff was occasioned by her own negligence. In 
response to these allegations of the answer, the court made the single 
finding that " these mistakes were caused by the neglect of a legal 
duty on the part of the plaintiff." Conceding that the facts set out 
by the answer in this regard constitute a good defence to the action, 
which question we do not decide, yet the finding of the court is a con- 
clusion of law, and can only be considered as such. It follows that 
there are no findings of fact made by the court upon this defence, and 
we are unable to determine upon what fact or state of facts this con- 
clusion was based. 

Let the judgment be reversed and the cause remanded for a new 
trial.* 

1 40 Cal. 543. 

* Clowes V. Higginson, 1 V. A B. 627, 635 (setiMe); Baxendale «. Leslie, 19 Bear. 601 
(ttmblt)] Hickman «. Berens, 1895, 3 Ch. 638; Crowe «. Lewin, 95 N. Y. 423; Fearon Co 
«. Wilson, (W. Va. 1902) 41 W. Va. 137 Accord, ^EiD. 
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HORATIO N. PAGE v. JAMES HIGGDTS. 
Supreme Judicial Coubt^ Massachusetts, Septembeb 5, 1889. 

[150 MoBMchutettt Extorts, 37.] 

Field, J. This is an action of contract for the breach of the cove- 
nants contained in a warranty deed of land delivered by the defendant 
to Anna F. Page, who has deceased, and who by will devised the land 
to the plaintiff. The defendant had no title to a part of the land, 
called the Cheever lot, which the plaintiff con tended, was. insludeJLiii 
the description in tbe^deed^ and this constitutes the breach declared 
"bnl The Tiargain for the land was made with the defendant by the 
plaintiff, acting as agent for Anna F. Page, and the plaintiff drew the 
deed, and it is assumed that the acts and intention of the plaintiff are 
to be imputed to his principal, the grantee in the deed. The defend- 
ant, as recited in the bill of exceptions, " introduced evidence tending 
to show that he was illiterate ; that the deed was not read to the 
defendant, and he did not and could not read it ; that he signed the 
deed supposing that it covered only the property he owned east of 
the stone wall spoken of in said deed." 

There was evidence that the parties orally agreed to buy and sell 
for thirteen hundred dollars '' only what the defendant owned east of 
the stone wall, and that he relied on the plaintiff to draw the deed 
according to such agreement." The defendant delivered to the plain- 
tiff his title deeds for this purpose. These were deeds of land east of 
the stone wall, but they did not include the Cheever lot. The excep- 
tions further recite : " It is not claimed by the defendant that Ihr. 
Page [the plaintiff] did anything that was unfair. It is suggested 
that the explanation of the mistake perhaps is, that at the time the 
defendant supposed that Dr. Page had already acquired the Cheever 
land, and that Dr. Page supposed that the defendant had acquired it, 
and both parties were assuming that their land came together, — the 
defendant assuming it came together because Dr. Page owned the 
Cheever place, and Dr. Page assuming that it came together because 
the defendant owned the Cheever place, — but without any intent 
whatever to enlarge or depart from the oral agreement that they had 
made to convey whatever it might be that the defendant owned east 
of the wall, this deed was framed in the way that it was by Dr. Page, 
honestly intending to describe just what the oral agreement had 
been." 

The defendant has attempted to set up an equitable defence under 
the St. of 1883, c. 223, § 14. This defence is that the defendant 
signed the deed without reading it, or having it read, supposing that 
it had been drawn by the plaintiff according to the oral agreement to 
sell all the land which the defendant owned east of the stone wall, and 
no more, and that, if the description in the deed includes any land 
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other than that owned by him east of the stone wall, ^' snch descrip- 
tion was made by accident and mistake.'' The court submitted the 
two following issues to the jury : " First Was the description in the 
plaintiff's testatrix's deed, so far as it purports to convey any more ^. 
than the land owned by the defendant east of the stone wall, inserted ^^ 
in the deed by accident or by mutual mistake ? Secondly. Did the 
plaintiff's testatrix and the defendant make an oral agreement prior 
to the execution of the deed whereby the plaintiff's testatrix was to 
buy and the defendant to sell only what he owned east of the stone 
waJl, and did they attempt to embody said agreement in said deed ? " 
The jury answered these issues in the affirmative, and returned a ver- 
dict for the defendant. 

The plaintiff requested the court to instruct the jury that, ^'if Dr. 
Page supposed at the time of taking the deed that it did convey to his 
testatrix the Cheever lot, the jury must answer the issues as framed 
in the negative " ; and he excepted to the refusal of the court to give 
this instruction. The evidence tended to show that Dr. Page inten- 
tionally drew the deed in the precise form in which it was executed, 
and that no words were omitted from it which he intended should be 
inserted, or were inserted which he intended should be omitted. The 
court ruled that the description in the deed included the Cheever lot. 
If Dr. Page at the time of taking the deed supposed that it conveyed 
the Cheever lot, then he made no mistake in regard to the legal effect 
of the deed. Apparently, then, iihsiQ was no accident and no mistake, 
on the part of the plaintiff in regard to the language or the legal effect 
oTthejIeed/iFheTsupppsed that it conveyed tha Ghaeyer lot. 

A good deal of the evidence recited in the exceptions, so far as it is 
favorable to the defendant, tended to show, either, first, that the bar^ 
gain, as both parties understood it, was to convey not any definite lots 
of land with the usual covenants of title, but only to convey all the 
land which the defendant owned east of the stone wall, whatever that 
might be, and that this indefinite description should be inserted in the 
deed, and that Dr. Page, in violation of this agreement, described the 
land in the deed by metes and bounds, so as to include the Cheever 
lot, and by his conduct induced the defendant to sign the deed as one 
drawn according to the agreement ; or, secondly, that although the 
parties in their negotiations described the subject-matter of the bargain 
as all the land owned by the defendant east of the stone wall, yet each 
had in mind definite lots of land, and intended that they should be 
defined in the deed by metes and bounds, with the usual covenants of 
title, and that there was an honest misunderstanding in regard to the 
lots which were bought and sold and were to be conveyed, and that 
Dr. Page drew the deed according to his understanding of the bargain, 
and accepted it, and paid the consideration, believing that it conformed 
to the agreement. 

So far as the evidence tended to show the first of these propositions, 
it tended to show fraud, actual or constructive, on the part of Dr. 
Page ; and so far as it tended to show the second^ it tended to sho w 
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that the n jnil^ ^^ ^^'^ r^^f? S never met, and that no oral contract o f 
s ale had been mad e, becau se the parties did not have the same under - 
standing as to the subject-ma tter of t he contract ; but neither inference 
establishes a case of accident or of mutual mistake as to the words 
or the meaning of the deed. The usual remedy, when, by accident or 
mutual mistake, a written contract does not express the actual con- 
tract of the parties, is by a reformation or rectification of the writing, 
and this is a remedy for any party to the written contract, unless the 
Statute of Frauds prevents. The remedy when the written contract 
does not express the understanding of the parties on account of a 
mistake concerning the subject-matter of it, is by a rescission or cancel- 
lation of the written contract, and this is a remedy for any party, 
although an option is sometimes given to the defendant in equity to 
have a reformation according to the claim of the plaintiff if he prefers 
it. The remedy when the execution of a wr itten instrument has been 
procured by fraud is by a rescission of it^ or, I n some case s, bv strikin g 
but the parts fraudulently inserted, but the remedy is onl y for th e 

party de f raudfid^^ 

The law concerning the reformation of contracts on the ground of 
mutual mistake is well stated in Sawyer v. Hovey.^ It is there said : 
''And it is a further and very material rule, that the court will not 
afford its aid or allow a written instrument to be affected by parol or 
other intrinsic evidence, unless the mistake is made out according to 
the understanding of both parties, by proof that is entirely exact and 
satisfactory. Andrews y. Essex Ins. Go.' And this for the para- 
mount reason, that otherwise if a deed should be reformed and corrected 
upon proof of the mistake of one of the parties, the great injustice 
might be done of imposing upon the other the consequences of a con- 
tract to which he had never assented, and therefore wholly against his 
will.'' The phrase ''mutual mistake," as used in equity, means a 
mistiike common to all the parties to a written contract or instrument, 
and it usually relates to a mistake concerning the contents or the legal 
effect of the contract or instrument. German American Ins. Co. v. 
Davis ; • Paget v. Marshall ; * Kilmer v. Smith ; • Bryce v. Lorillard 
Ins. Co. ; • Stockbridge Iron Co. t?. Hudson Iron Co. ; ' Moxey v. Big- 
wood ; • Fowler v. Fowler ; • Fallon v. Bobins ; ^^ Bentley v, Mackay ; ^* 
Kyle V. Kavanagh ; " Spurr v, Benedict ; *• Young v. McGown ; ** Diman 
v. Providence, Warren & Bristol Railroad ; " Dulany v. Eogers ; *• Bar- 
field V. Price ; " Calverley v. Williams ; ^* Cooper v, Phibbs ; " Pom. 
Eq. Jur. § 870. 

So far as the evidence in the case shows a mistake, it is apparently 
not one and the same mistake entertained by both Dr. Page and the 

1 3 Allen, 331. • 4 DeG., F. & J. 351. » 5 R. 1. 130. 

S 3 Mason, 10. 9 4 DeG. & J. 250. » 50 Md. 524. 

3 131 Mass. 316. ^ 16 Ir. Ch. 422. i? 40 Cal. 535. 

« 28 Ch. D. 255. u 31 Beav. 143. u 1 Ves. Jr. 2ia 

« n N. T. 226. ^ 103 Mass. 356. U L. R. 2 H. L. 141k 

• 55 N. T. 240. U 09 Mass. 463. 

7 107 MaM. 290. ^ 62 Me. 66. 
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defendant, but two different a n<^ ^ftparate mjy^TrfiK. The mistake of 
Dr. Page, if he drew the deed as he did in consequence of a mistake, 
was in understanding that the defendant owned and agreed to sell and 
convey by proper description the Cheever lot, but apparently he was 
under no mistake in regard to the contents or the legal effect of the 
deed. The mistake of the defendant, if he was under any mistake, 
was in regard to the contents and legal effect of the deed, which he 
supposed did not include the Cheever lot ; but he was under no mis- 
take in regard to the fact that he did not own the Cheever lot, and did 
not intend to include it in the description of the land conyeyed by the 
deed. The only mistake which in any sense can be called a common 
mistake was that each misunderstood the understanding of the other 
in regard to the land which was agreed to be conveyed, which is a 
mistake as to the subject-matter of the contract. If this can with any 
propriety be called a mutual mistake, it is not such a mutual mistake 
as is described in the first issue framed for the jury. That relates to 
a mutual mistake in inserting in the deed the description of the land 
so far as the deed purports to convey more land than the defendant 
owned east of the stone wall. On the assumption on which, as we 
understand it, the case proceeded, namely, that the acts of the plaintiff 
were to be regarded as the acts of the grantee in the deed, and that 
the plaintiff intentionally drew the deed in the form in which it was 
executed, we think that the jury should have been instructed to find 
the first issue in the negative, if they found that the plaintiff under- 
stood at the time the deed was delivered that it included the Cheever 
lot. 

The verdict for the defendant cannot be supported by the answer to 
the second issue standing alone. This issue does not clearly present 
the questions whether the parties intended that the deed should 
describe the land by metes and bounds, and should contain the usual 
covenants of a warranty deed, and whether there was a misunder- 
standing as to the lots of land which were to be conveyed. The plain- 
tiff's exceptions, therefore, must be sustained, and the verdict and the 
findings of the jury on the issues must be set aside. 

Whether, if both paHies expected that the deed should define by 
metes and bounds the land to be conveyed, and should contain the 
usual covenants of title, and there was an honest misunderstanding as 
to the lots which the defendant owned and was to convey, and the 
plaintiff drew the deed according to his understanding of the bargain, 
and the defendant executed it without a knowledge of its contents, 
supposing that it did not include the Cheever lot, these facts could be 
set up as a defence under the St. of 1883, c. 223, § 14, is a question 
which deserves consideration. Upon such a state of facts, it is appar- 
ent that the thirteen hundred dollars were paid by Anna F. Page as 
the consideration of the purchase of all the land described in the deed, 
including the Cheever lot, while the money was received by the de- 
fendant as the consideration of the sale of his land excluding the 
Cheever lot. If the defendant is not bound by the deed as it is, it 
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cannot be reformed against the consent of the plaintiff, so as to exclude 
the Gheever lot, because that would be to make a contract which the 
plaintiff never intended to make. If the deed were declared void, the 
defendant cannot retain the consideration paid. If a suit in equity 
had been brought by the defendant to rescind the deed or to declare 
it void, and this relief were granted, an account might be taken of the 
rents and profits received by the plaintiff and Anna F. Page from the 
defendant's land while he and she held possession under the deed, and 
of the consideration paid, with interest, and a balance be struck, and 
the defendant might be ordered to pay this balance, if any was due 
from him, and this might be charged as a lien upon the land until paid, 
or the payment of it might be made a condition of the decree. 
Bloomer v. Skittle ; * Torrance v. Bolton ; ^ Allen v. Hammond ; ■ Daniel 
V, Mitchell ; * Brown v. Lamphear ; Adams, Eq. 191 ; Kerr on Fraud 
and Mistake (2d ed.) 373. The fact that the deed wa|( to Anna F. 
Page, who paid the money, and that the plaintiff is a devisee under 
her will, might require that the legal representatives of her estate 
should be made parties to the suit in equity in order that complete 
justice might be done. 

The St. of 1883, c. 223, § 14, permits a defendant to allege, as a 
defence in an action at law, ** any facts that would entitle him in equity 
to be absolutely and unconditionally relieved against the plaintiff's 
claim or cause of action." It deserves consideration whether this 
permits a defendant, in an action at law, to allege facts in defence 
which, according to the usual practice in equity, entitle him to be 
relieved against the plaintiff's cause of action only upon condition that 
he pay money or secure the payment of it, or perform some other act 
when it is not alleged that the condition has been performed, or that 
there has been a tender of performance. See Scott v. LittledaJe ; * 
Perez v. Oleaga.' 

As there must be a new trial, we have deemed it proper to call the 
attention of the defendant to some of the questions which may here- 
after arise, although they are not now before us. 

For these reasons, a majority of the court are of the opinion that 
the exceptions must be sustained. 

JSxceptions sustained. 



HITCHCOCK V. GIDDINGS. 
In the Exohsquer, Juke 4, 1817. 

[4 Prie€, 185.] 

The plaintiff by the present bill sought to be relieved, on the ground 
of fraud, against a bond given by him to the defendant for 6000^ as 

1 L. R. 13 Eq. 427. 4 1 Story, C. C. 172. 

a L. R. 14 Eq. 124, 136, and L. R. 8 Ch. 118. • 8 El. & Bl 815. 

• 11 Pet. 63, 72. • 11 Exch. 506. 
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the consideration for the purchase of the defendant's interest in a re- 
mainder in the real estates of Thomas Millard, which he had devised 
by his will to Elizabeth Millard and Anne Wrentmore for life ; re- 
mainder to Anne Wrentmore Colmer in tail, remainder to F. and T. 
Vowles in fee ; — and for an injunction to restrain the defendant from 
putting the bond in suit in the mean time, under the following circum- 
stances : — 

The defendant in 1805 had purchased that remainder in fee, of the 
persons then entitled to it. In 1810 he agreed to sell a moiety of his 
interest to the plaintiff for 5000^., who, though apprised by his pro- 
fessional adyiser of the possibility of the devisee in tail suffering 
a recovery, which she might do, whereby the entail would be barred, 
and the remainder destroyed, still insisted on his purchase (having in 
the mean time directed a search to be made, to assure himself that no 
recoYcry had been suffered), expressing himself satisfied, and that he 
thought it worth 10,000Z. The defendant, on the 10th May, 1810, 
executed to him a proper conveyance of his interest ; and the plaintiff 
at the same time signed the bond in question. 

In the course of the next month, the plaintiff's solicitor discovered 
that a recovery had been duly suffered by Miss Colmer in Easter term 
1808, of which he soon afterwards informed the plaintiff. 

The defendant, by his answer, denied all knowledge of the recovery 
having been suffered when he executed the conveyance ; and he proved 
that the purchase had originated with the plaintiff, and that he had 
refused to sell him the other moiety on his request. The plaintiff had 
paid 2501. for interest on the bond ; which he now prayed might be 
repaid to him.^ 

Richards, Chief Baron. This is certainly a charge of fraud : for 
it is that the defendant, having no title to any interest in these estktes 
at the time of the contract, bargained as if he had, and that thereby 
he prevailed on the plaintiff to give him this bond. That is, without 
doubt, what we call a fraud in courts of equity. 

Then it is put that this transaction was an agreement for the pur- 
chase of a mere contingency ; and if the court saw that it were, they 
might not be disposed to assist the plaintiff: for if a man should 
be foolish enough to make a purchase of such a chance, he must per- 
haps abide by the consequence of his rashness. But the fact was not 
so here. Under the will of the testator the persons making title to 
the defendant had a vested remainder in fee simple, which would have 
vested in possession if it had not been in the mean time barred by a 
common recovery. Both parties, at the time of the contract, treated 
on the supposition that a recovery had not then been suffere^ . The 
whole of the evidence shows that that was the object in contemplation 
of the purchaser. If no recovery had been then suffered, the defend' 
ant had a remainder ; if there had, he had no sort of interest whatever. 
But they agreed for the sale of the remainder, subject to the subsequent 
possible contingency of there being no recovery suffered. Now, if a 

^ The argaments of couiiBel are omitted. — £i>. 



194 HITCHCOGK V. GIDDINGS. [CHAP. Yin. 

person sell any estate, having no interest in it at the time, and takes 
a bond for securing the payment of the purchase money, that is cer- 
tainly a iraua, aitnougn both parties should be ignorant of it at the 
time ; and that 1 believe to have been the case here. A contingency 
may certainly be sold on speculation, but not such as was sold here. 
Two parties are not to be allowed to enter into an agreement to deceive 
each other. But there was not even a contingency sold her e : Jtwas 
not selling an interest^ subiect to a chaT )^rft, f^r t.hft HftfanHa^f, had "^ 
interest at all to wh ^^*^ a f^^^nfifl finilld att?^^ - 

must not be told that a court of equity cannot interfere where 
there is no fraud shown. If contracting parties have treated while 
under a mistake, that will be sufficient ground for the interference of 
a court of equity : but in this case there is much more. Suppose I 
sell an estate innocently, which at the time is actually swept away by 
a flood, without my knowledge of the fact ; am I to be allowed to re- 
ceive 5000L and interest, because the conveyance is executed, and a 
bond given for that sum as the purchase money, when, in point of fact, 
I had not an inch of the land, so sold, to sell ? That was precisely 
the case with the present defendant ; and it would be hard, indeed, if 
a court of equity could not interfere to relieve the purchaser. 

I am therefore clearly of opinion that this bond must be r e- 
iieveg against Bonds are not conclusive, as has been said, though 
they may be used to show that the party had acted deliberately ; but 
wherever it can be made to appear that they were not fairly taken, or 
that the money was not satisfactorily due, courts of equity will order 
them to l>e cancelled ; for they will not suffer a party to recover on a 
bond, against which a defendant has no defence at law, although it 
were given without such a consideration as would entitle the plaintiff 
at law to receive the money, the payment of which it is given to secure. 
That is, undoubtedly, the present case. And if more had been done 
here, — if the money had been paid into court, — defendant would not 
have been permitted to take it out, if plaintiff could have shown, as 
he does now, that at the time of the sale the defendant had no interest. 

Then, as to the money which has been already paid, — the same 
equity which attaches to the bond must also at^ch to the interest 
which has been paid on it ; for if an application for an injunction had 
been made immediately, it must have been granted, and then no inter- 
est would have accrued. 

As to the costs ; — as both parties have acted very foolishly, and 
are equally to blame, I shall not give costs on either side ; although de- 
fendant may have been wrong in resisting so reasonable an application. 

The bond must be delivered up to be cancelled ; and the interest 
which has beeil paid on it by the plaintiff must be refunded by the 
defendant Decree} 

1 Conturier o. Hastie, 6 H. L. C. 678; Strickland «. Tamer, 7 Ex. 908; Cochrane v. 
Willi^ 1 Ch. Ap. 58 (tenMe)] Allen v. Hammond, 11 Pet. 63 .(contract to pay a large per- 
centage of a claim against the Spanish Government for services to be rendered in establish- 
ing it, neither party kiinwiiig tliat the claim had been allowed already by Spain); Jackson- 
rillu e. Hooper, lUO U. 8. 514, 527; U. S. c. Charles, 74 Fed. R. 14*2 (coulract for carrying 
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SCOTT V. COULSON. 
CouBT OF Appeal^ May 4, 1903. 

\LaMi EeporUf 1908, 2 Chancery DivisioUf 249.] 

Appeal from the decision of Kekewich, J. 

By a contract in writing dated March 19, 1902, the plaintiffs agreed 
to sell to the defendants Coulson and Beris for the sum of 460Z. a 
policy of assurance for 5001. on the life of Alfred Timothy Death, 
effected with the Scottish Widows' Fund and Life Assurance So- 
ciety. 

The plaintiffs became entitled to the policy as the executors of the 
will of J. W. Prior, deceased. 

The purchase-money was paid, and the assignment of the policy by 
the plaintiffs to the defendants was completed by a deed dated April 
10, 1902, but executed on April 19, 1902. 

At the date of the contract it was believed by both the plaintiffs 
and defendants that A. T. Death was alive ; but he in fact died on 
December 23, 1899, and upon his death there became due under the 
policy the sum of 777L 10s, 4c^., which had since been paid into court 
by the assurance society. 

There was evidence showing that the contract price was determined 
by reference to, and was slightly in excess of, the surrender value of 
the policy. It appeared that although between the dates of the con- 
tract and the assignment the defendant Coulson had received infor- 
mation leading him to believe that the assured was dead at the date 
of the contract, yet the fact of the death did not become actually 
known to him or to his co-defendant, as a matter of certainty, until 
after the date of the assignment ; that he had undertaken to commu- 
nicate to the plaintiffs' agent any information which he might receive 
as to the existence of the assured, and that he had not thought it ne- 
cessary to disclose this information to the plaintiffs or their agent. 

This action was brought claiming that the assignment of April 19, 
1902, should be^et aside on the ground of common mistake.^ 

mail between A and B~no post-office at B); Scrugf^s v. Driver, 31 Ala. 274 (cancellation 
of notes given for dower purchased from widow's agent after her death); Gibson v. Pelkie, 
87 Mich. 380; Fritzler v, Robinson, 70 Iowa, 500 (coal lease upon terms of paying a fixed 
royalty — no coal in the land demised); Caveo. Whitebreast, 88 Iowa, 136 (like preceding 
case); Gribben v, Atkinson, 64 Mich. 651 (like preceding case); Blake v, Lobb, HO Mich. 
608 (like preceding case) Accord. — Ed. 

1 Tlie statement of factK ii* taken from the report in 1908 1 Ch. 458, with a slight amend- 
ment from the report in 1903 2 Ch. 249. The arguments and the concurring judgments 
of Williams and Cozens-Hardy, L. JJ., are omitted. — £d. 
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RoMEB, L. J. I agree that this appeal must be dismissed. Upon 
the facts of the case it appears to me that the learned judge came to 
the right conclusion, namely, that the contract entered into between 
the parties to the sale and purchase of this policy rested upon the 
basis of the assured being still alive. It turns out that, before the 
matter was concluded by assignment to the defendants, the fact upon 
which the contract was based was not the fact. The defendant Goul- 
son must be taken to have known that the basis upon which the con- 
tract had been entered into, and the common belief upon which both 
parties had acted, did not exist. That was a circumstance which went 
to the root of the matter, and rendered it improper to insist upon the 
completion of the contract. What did Coulson do when he received 
the information leading him to the knowledge or belief that the as- 
sured was dead ? Did he do what he ought to have done — tell the 
plaintiffs ? Not at all. He allowed the plaintiffs to go on under the 
old belief and to execute the assignment on the footing that the old 
basis continued and that the defendants were entitled to an assign- 
ment. I need scarcely say that that was wholly unjustifiable from a 
legal point of view, and also from an equitable point of view, and 
none the less so because the defendants apparently thought they were 
justified in taking the assignment. 

Such a transaction cannot be allowed to stand, and therefore this 
appeal must be dismissed. 

The appeal must, therefore, be dismissed with costs.^ 

1 Riegel v, America Co., 140 Pa. 198 Accord, 

A contract for the letting and hiring of seats commanding a view of the expected pro- 
cession at the time of the coronation of the king, the parties not knowing at the time of 
the contract that the plan of a procession had been given up on account of the king's 
illness, is not enforceable. Clarke «. Lindsay, 88 L. T. Rep. 198; 19 Times L. R. 203 s. o. 
(sembU), Griffith v. Brvmer, 19 Times L. B. 434. 

In Fink v. Smith, 170 Pa. 124, relief was given against a contract whereby A, a pur- 
chaser of a chattel from X which B claimed as his, undertook to surrender it to B in the 
event that X, who was' under indictment for stealing the chattel from B, should be con- 
victed, both A and B erroneously supposing B's right to the chattel to depend upon the 
outcome of the criminal triaL — Ed. 
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MARY CLEGHORN v. JOSEPH 0. ZUMWALT. 
Supreme Court of California^ February 25, 1890. 

[83 California Rep<n% 155.] 

Fox, J. Action to reform a deed. Judgment for defendant, and 
plaintiff appeals. The case comes up on the judgment roll. 

It appears from the findings that in October, 1885, Mary Cleghorn, 
then a minor, was the owner of an undivided one-tenth interest in the 
northwest quarter of section 11, township 18 north, range 6 west, 
Mount Diablo meridian, which she had inherited from her father ; 
that upon the death of her father a one-half interest in said land 
passed to her mother, who had also died in October, 1885 ; that in the 
course of settlement of the estate of the mother, and on the eighth 
day of May, 1886, the said one-half interest so held by the mother 
was, by an order of the probate court duly given and made, set apart 
to and declared to be the property of said Mary, but she was then 
advised by her counsel that this order only gave her the use of tlie 
property during her minority, and that upon her becoming of age her 
brothers and sisters would take each a one-fifth interest therein, the 
same as they had done in her father's estate, leaving one fifth to her, 
thus vesting in her at her majority two undivided tenths, or one 
undivided fifth of the whole title to the tract. 

The court finds that this — the one-fifth interest — is what she and 
the defendant both supposed she owned, when in November, 1887, 
she being then of lawful age, defendant agreed with her to purchase 
her interest in the tract, and pay her five hundred dollars therefor, 
which price the court finds was the value of an undivided one fifth of 
the tract The court further finds that subsequently, and before the 
deed was executed, upon examination of an abstract of title, defend- 
ant was info rmed by his attorney, and at the time of the execution 
and d elivery of the deed and payment of the money Jcnew that the 
interes t of_piainti£f in the tract was three fifths instead of one fiftli, 
but did not disc Tose the fact to plaintiff. The deed was in a form that 
conveyed ^1 heF interest, whatever it might be. The relief sought is 
to so reform the deed that it ahall p.n nvey an undivided o ne fifth^ as 
both parties expected it would and intended it should, at the time the 
bargain was made for it and the price was fixe^ , and fui nno nf f.hpm 
believed it did when it was made. 



The granting of this relief is resisted, not on the ground that it 
would be inequitable, or would not make the deed conform to the pur- 
chase as actually made, but on the technical ground that at the time 
of the actual execution and delivery of the deed there was not a 
mutual mistake of fact as to what it conveyed. 

While from its full finding of facts the court below seems to have 
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ooen fully impressed with the equity of plain tifTs case, it seems to 
have thought the point made by the defence to have been well taken, 
for it finds, as conclusion of law, that ** under the complaint as it now 
stands, said plaintiff is not entitled to the relief prayed for," and 
judgment is entered for defendant. 

In this we think the court erred. There is no doubt whatever that 
at the time the minds of the nai-ties met, and tha bargr^i n was si/*±usL\}j 
made, the mistake was mutug h Both then understood and believe d 
that what the one was selling and the other was buying was the u n- 
divided one liitli, and the pr iftft was fjTftH nn f.hn^ Kgc^o The execu- 
tion and delivery of the deed afterward was but the carrying into 
effect of the agreement already made. The mistake relates to the 
time of the agreement, not merely to the time of the carrying of the 
agreement into effect.^ But even if it be held that the cause of action 
must relate solely to the condition and understanding of the parties 
at the time of the execution and delivery of the deed, the case is one 
which comes within the provisions of section 3399 of the Civil Code, 
and entitles the plaintiff to the relief demanded. That section reads : 

'^ When, through fraud or a mutual mistake of the parties, or a 
mistake of one party which the other at the time knew or suspected, 
a written contract does not truly express the intention of the parties, 
it may be revised on the application of a party aggrieved, so as to 
express that intention, so far as it can be done without prejudice to 
rights acquired by third persons, in good faith and for value." 

Here no question of the rights of third persons is involved, and 
the court in effect finds that at the time of the execution and* delivery 
of the deed the defendant knew that the plaintiff believed she was 
the owner of only an undivided one fifth, and she was not informed 
by the defendant or any one else to the contrary until after the exe- 
cution of said deed. The allegations of the complaint are ample to 
cover either " mutual mistake " or " mistake of one party which the 
other at the time knew and suspected," and to entitle the plaintiff to 
the relief provided for in the section quoted. 

Judgment reversed, and case remanded, with instructions to the 
court below to enter judgment on the findings in favor of plaintiff, as 
prayed in her complaint. Hearing in Bank denied.* 

1 Holt V. Holt, 120 Cal. 67; Winans v. Hnrck, 71 Iowa, 459; Shelby v. Creighton (Neb. 
190a), 06 N. W. R. 882; Ball v, Titsworth, » N. J. Eq. IS; Welles v.'Yateis 44 N. T. 155; 
Kilmer «. Smith, 77 N. Y. 226; Humphreys «. Hurtt, 20 Hun, 898; Botf>ford v. McLean, 45 
Barb. 478 Accord. • 

Albany Inst. v. Bnrdick, 20 Hun, 104 (Learned, P. J., dw.) Contra.— Kv. 

• A release, although expreg^cd in tcrroa apt to paw all the releasor's intereat. in re » 
formed in equity so as to convey the particular interegt which the parties had in mindat 
tiie time, ana not some interest of which thev knew nothin g. Farewell r. Coker. 2 Mer. 
853, cited; Ramsden v. Hrlton, 2 Yes. Sr. 30-i; Cholmondeley v. Clinton, 2 Mer. 171, 852; 
Lindo V. Lindo, 1 Beay. 496, 506; Lyall v. Rdwards, 9 H. & N. 387, 348; London Co. «. 
Blackmore, L. R. 4 H. L. 610, 623; Gandy v. Macaulay, 81 Ch. Div. 1; Haven v. Foster, 
9 Pick. 112; Damtmann v. Schulting, 75 N. Y. 55, 62.' 

In Farmers Co. v. Suydam (Neb. 1903), 95 K. W. R. 867, one, who by the terms of the 
release gave up a right not in the contemplation of either party, obtained only the relief of 
rescissioui because reformation would have been inequitable to the releasee. — Eu. 
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BARROW V. BARROW. 
Befobe Sib John Romilly, M. R., May 26, 1854. 

[18 Beavan, 629.] 

The Masteb of the Rolls.^ Two questions are raised in this case 
by the plaintiff, Mrs. Barrow. She seeks, in the first instance, to rec- 
tify the settlement made on her marriage with the defendant, so as to 
make it include therein a sum of 10,000/. consols, to the interest of 
which she was entitled for her life, with a power to dispose of the 
principal by will. And if she fails in this respect, then she contends 
that she has an equity to a settlement out of the interest of this fund, 
and that in the circumstances of this case, the whole, or a very large 
proportion of such interest ought to be paid to her. The facts of the 
case, so far as they appear to me to be material for the questions I 
have to decide, are little if at all disputed, and are as follows : — 

On the marriage of this lady with her first husband, Mr. Combes, 
in the year 1839, by three deeds, the details of which need not be 
stated, two sums of 5,000Z. each were vested in trustees, in trust, dur- 
ing the joint lives of the plaintiff and her husband, to pay the inter- 
est thereof to the separate use of the plaintiff, without power of an- 
ticipation, and after his decease, in trust to permit the plaintiff to 
take the dividends for her life, and after her decease, to hold the cap- 
ital in trust for such persons and to such uses as she should by will 
appoint. 

Mr. Combes, the first husband, died on the 19th of April, 1847, and 
by his will left the whole of his property to the plaintiff, absolutely, 
and this, after payment of the debts and charges upon it, amounted 
in the whole to about 300/. per annum. The defendant became ac- 
quainted with the plaintiff some time in the end of 1847 or the begin- 
ning of 1848. In June, 1850, he made a proposal of marriage to her, 
which was accepted, and the marriage itself was solemnized on the 
30th of July, 1850. On the day before the solemnization of this mar- 
riage a settlement was executed, by which the property left by the 
will of Mr. Combes was settled on the plaintiff on the same trusts as 
the 10,000/. was settled, on the occasion of her first marriage, but no 
mention was made of that sum, which remained standing upon the 
trusts of the first settlement, and the dividends of which, therefore, 
being payable to the wife simply, became subject to the control of 
her husband, who waa entitled to take them jure mariti. 

Mrs. Barrow alleges that it was intended and agreed that this sum 
of 10,000/. should be included in the settlement then made, that it was 
omitted by mistake, and that, consequently, the settlement ought now 
to be rectified, by the introduction of that sum, and by making it sul> 
jeot to the trusts of that settlement. 

1 Onlj a portion of the jadgment of the court is fciyen. — Ed. 
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Mr. and Mrs. Barrow went abroad immediately after the marriage ; 
differences speedily arose between them ; they returned in the course 
of September following, and on the 28th of that month Mrs. Barrow 
left her house, separated herself from her husband, and instituted 
proceedings against him to obtain a divorce on the ground of adultery 
and cruelty. On the 14th of July, 1852, a decree for a divorce a 
mensa, on the ground of adultery, was pronounced, but the Ecclesiasti- 
cal Court thought that the case of cruelty was not proved. The plain- 
tiff and defendant have continued to live apart since the 28th of Septem* 
ber, on which Mrs. Barrow left her house in Torrington Square. 

In the month of March, 1852, Mr. Barrow gave notice to the trus- 
tees of the 10,000/. not to pay the dividends to the plaintiff, but to 
pay them to him. These facts raise both questions ; the first de- 
pends on the fact which occurred previously, relative to the prepara- 
tion and execution of the settlement of the 29th of July, 1850. 

The first point (the rectification of the settlement) depends on the 
principle of equity, which may be thus stated : When the parties 
to a marriage enter into an agreement as to the provisions to be in- 
troduced into the settlement to be then made, and the settlement, 
afterwards prepared and executed, does not correctly represent that 
agreement, but contains something agreed not to be inserted, or omits 
something which it was agreed should be inserted in it, this court will 
rectify the settlement by making it conformable to the agreement 
which was actually entered into. For this purpose parol evidence is 
admissible, and if it can be shown by proper evidence what the agree- 
ment really was, and that the settlement does not correctly represent 
that agreement, it is the duty of this court so to remodel the settle- 
ment as to carry the true agreement into effect. 

Upon looking at the evidence for this purpose, in which there is in 
my opinion no material discrepancy, but taking the evidence of Mrs. 
Barrow alone as that most favorable to her case, I am of opinion th at 
no agreement was entered i nto respec ting the settlement of th e 
10,000/ . The result of the evidence appears to me to be that Mr. and 
Mrs. Barrow believed that, by the settlement made on her first mar- 
riage, the 10,000Z. was so settled that Mrs. Barrow had the exclusive 
power over it, and that they agreed that the rest of her property 
should be settled in like manner, which was accordingly done. The 
evidence further leads me to the conclusion that this belief, as to t he 
effec t of the prior aoffioTTi^;^^;^^Q^ilfd np tiO t^'^ f^v^'^ ^hei\ Mr Bar- 
jow obtained a copy of that settlement, in the year 1852, subsequently 
to^e marriage^ 

That Mrs. Barrow believed that all her property was settled to her 
separate use is, I think, clearly established ; that she intended that 
it should be so settled is also, I think, proved ; but all this is con- 
sistent with the belief, which I think prevailed in the minds of both 
herself and the defendant, that no fresh settlement was necessary or 
required for effecting that purpose so far as the 10,000/. was oon- 
cemed. 
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This belief also preyailing in the minds of both Mr. and Mrs. Bar- 
row is, I think, the clue which reconciles, in all material respects, 
the evidence given by the other witnesses. The utmost that can be 
said in favor of Mrs. Barrow's case on this point, as the result of the 
evidence, appears to me to be this : That if the real effect of the 
first settlement as to the 10,000Z. had been present to the minds of 
both parties, they would have agreed that it should have been in- 
cluded in the second settlement. If I am correct in this view of the 
evidence, I think that the conclusion is that this court c annot inte r* 
fere to rectify the settlement ! The jurisdiction ot the court m mat- 
ters of mistake is to be very cautiously exercised; the extent to 
which it can be carried in such a case as this is to correct an error in 
carrying into effect the real contract between the parties. I am not 
aware of any case, and none has been produced to me, where in the 
absence of fraud, such as the suppression of a fact that ought to have 
been communicated, this court has interfered to make a settlement 
conformable with what would have been the contract between the 
parties if all the facts material to be known by them had been there 
present to their minds. Whether the court would resist the execu- 
tion of a contract entered into under such circumstances, in a suit for 
the specific performance of it, I forbear to inquire ; but where a set- 
tlement has been executed which carried into effect a contract framed 
under a mistaken apprehension of the facts, and a marriage has been 
actually solemnized on the faith of that contract and of that settle- 
ment, it would be to substitute a new contract between the parties, 
and not to carry the real contract into effect, if I were to alter the 
settlement On this first point, therefore, I entertain an opinion un- 
favorable to the case of the plaintiff.^ 



OKILL V. WHITTAKEB. 
Before Lord Gottenham, C, July 14, 1847. 

[2 PhiUip$, 88S.] 

The plaintiffs were trustees for sale of, amongst other property^ 
certain leasehold premises which they held under a demise executed 
in 1755, for a term of three lives and twenty-one years; and in- /^O 
March, 1836, they put the leaseholds up to auction under particulars 
of sale, in which they were advertised to be sold " for the remainder of ' ^ /^ ' 
a term of twenty-one years, which commenced on or about the 3d ^ 
of December, 1823," the plaintiffs being then under the impression 
that the last survivor of tiie lives had died about that time, although 
the last life did not in fact drop until March, 1835. The property ^ i 

^ On appeal tlie Lords Jtutioei allowed lira. Barrow the ineoma of the whole fund as her 
eqoitj to a settlement. 









^ 
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not having been sold at the auction, they agreed a few days afterward 
to sell it under the same description to one Whittaker for 300/. ; and 
by an indenture, dated the 22d of March, 1835, after reciting the in- 
denture of demise, and '' that the last survivor of the lives died on 
the 3d of December, 1823, when the term of twenty-one years com- 
menced ; and that the plaintiffs had agreed with Whittaker for the 
sale thereof to him for 300/. for the residue then unexpired of the 
lease ; " it was witnessed that, in consideration of the said sum of 
300/., the plaintiffs, in exercise of the said power, etc., assigned the 
premises to Whittaker, '^ to hold the same for all the residue then 
to come and unexpired of the said term of twenty-one years granted 
by the said lease, and which term commenced on or about the 3d of 
December, 1823." 

The purchase money was duly paid, and Whittaker took possession 
of the premises, and remained in such possession till his death in 
1842, when they passed to the defendants, his executors. In 1845 the 
plaintiffs filed this bill, alleging that they had lately discovered their 
mistake as to the time when the last life dropped, and praying that, 
under the circumstances, it might be declared that Whittaker was in 
equity only entitled to the premises for the residue of a term of 
twenty-one years, computed from the 3d of December, 1823, and that 
the defendants might be decreed to reassign them, and to account for 
the rents as from the 3d of December, 1844. 

The fair price for the supposed residue of eight years was 294/. ; 
for the longer period, 495/. at least.^ 

Vice-chancellor Knight Bruce having, at the hearing, dismissed 
the bill with costs,^ the plaintiffs appealed. 

The Lobd Ghanoellob, without hearing the other side, said— It 
is impossible on this bill to give any relief. It goes far beyond any 
of the cases that have been cited. The plaintiffs do not ask to rescind 
the transaction altogether : nor could they ; for, after ten years' occu- 
pation and expectation of the benefit of renewal, it would be impos- 
sible to restore the purchaser to his original situation. What they 
say is that the contract was improperly executed by the assignment, 
and they ask that what remains of the term after the expiration of 
the eight years may be reassigned. But what is that but to call upon 
this court to decree specific performance of a contract with a yaria- 
tion ? For the th in g that both th e venHnr agrppfi to sell and the pur- 
chaser to buy was the residue of the tprm, and not a portion of the 
res idue. • 

Suppose a party proposed to sell a farm, describing it as '' all my 
farm of 200 acres," and the price was fixed on that supposition, but 
it afterward turned out to be 250 acres, could he afterward come 
and ask for a reconveyance of the farm, or payment of the difference ? 
Clearly not; the only equity being that the thing turns out more 

^ The statement of the case is abridged and the argument for the plaintiff is omitted* 
•-Ed. 
< 1 DeO. & Sm. 83. — Ed. 
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TaJuable than either of the parties supposed. And whether the addi« 
tional value consists in a longer term or a larger acreage is immate- 
rial. 

Some of the cases cited were cases in which the parcels in the 
deed embraced more than the parties intended to deal with. But the 
misfortune of this case is that here the plaintiffs did intend to sell 
all the remaining interest in the lease, but by their own mistake they 
misdescribed what that interest was. I cannot distinguish such a 
case from that of a bill to compel specific performance with a varia- 
tion ; for the object of the bill is to introduce a new term : either to 
make the purchaser pay more, or to make him a trustee of the rest 
of the term. That cannot be done. 

The appeal must he dismissed with costs. 



P 




MARTIN BROWN v. CALVIN LAMPHEAR. 
SuPBBME CouBT, Yebmokt, Febbuabt Tebm, 1862. 

[35 Vtrmoni RtporU^ 252.] 

Kellogg, J.^ The complainant conyeyed to the defendant by a 
deed bearing date on the 18th April, 1856, a parcel of land, situated 
near the village of Jacksonville, in the town of Whitingham, and con- 
taining about ten acres. The deed was a deed of warranty in the usual 
form, and did not c ontain any rflsprv^ tions or exceptions. The com- 
plainant by his bill now seeks to have that deed reformed on the 
ground of an alleged mistake in omitting to insert in it a reservation 
of a certain sprinijr of w f^tfir fiit;nf^^^^ ^" ^^'^ ^^"^ nnnv<>ypH^ .with the 
right to take water therefrom by means of a pipe or aqueduct, which 
was a ffreed upon by th ft partififl ^^^ ^^^^ rontirafiti for thft sale of the 
prAwiisft?^ ^sm maj^ fl^ and alleges that this mistake was attributable to 
the negligence or other fault of the scrivener who wrote the deed. 

It appears that at the time of the execution of this deed, the spring, 
which is the subject of this controversy, supplied with water by means 
of a pipe or aqueduct leading from it four dwelling houses belonging 
to the orator, including the one in which he resided, and two dwelling 
houses belonging to other persons, which he had agreed so to supply, 
and that these dwelling houses were dependent upon this spring and 
aqueduct for the water necessary for household purposes. This aque- 
duct had previously been constructed by the plaintiff at an expense of 
about two hundred dollars. In the fall of 1855 he sold the lot of land 
on which this spring was situated to his cousin, Amos A. Brown, with 
a reservation of the spring, the aqueduct or pipe, and the right to re- 
pair the same. In the spring of the following year there was a nego- 
tiation between Amos A. Brown and the defendant, who, during the 

1 Only the opinion of the eonrt it given. — Ed. 
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intervening winter, had resided in the same village, for the purchase 
by the defendant of this lot of land, the result of which was that the 
defendant agreed to purchase it for the price which Amos A. Brown 
had given for it, which was one hundred and twenty dollars, or at the 
rate of twelve dollars per acre. We think that the testimony satis- 
factorily shows that the plaintiff had executed a deed to his cousin, 
Amos Brown, conveying the lot to him with the reservation agreed 
upon in their bargain, but this deed was not put upon record, and ap- 
pears to have remained in the custody of the complainant. When the 
defendant agreed to purchase the lot, }^ ^m fig^*»^ ^y ^^^ ^nd Amos 

A. Brown and t lift mmplgLJjpanfMhlhflLhJj^ P.nTiv<^j 

the lot directly to the defendant, it being understood or implied that 
the deed which he had executed to his cousin, Amos A. Brown, should 
be cancelled and destroyed. The plaintiff thereupon wrote the deed 
from himself to the complainant, bearing date the 18th April, 1856, 
and duly executed and acknowledged it, and delivered it to Uie de- 
fendant, who then paid to Amos A. Brown the sum agreed upon for 
the piece of land. This deed conveys t h e entire estate in^this lot, 
without agy reservation of The spring, or of any^priviTege connectecT 
therewith. Nothing was said at the time of the execution of this deed 
in respect to the spring or the aqueduct privilege, but it 9ann9t be 
doubted, in view of the testimony, as we think that neither the com - 
piypft nt nor his cousin, Amos Brown, intended a conveyance to th e 
defendant of any other or jipreater a^tAtft nr infprAQf. in f.hf^ ]Qf, f,ban tb^*" 
which the complainant had previously sold and conveyed to Am os 
Brown> The complainant, after the execution of his deed to the de- 
fendant, continued for more than two years in as full, free, and undis- 
turbed use and enjoyment of the spring and aqueduct as he had been 
in prior to the execution of the deed ; but, at some time in May, 1858, 
the defendant asserted an absolute and exclusive right in himself to 
the spring, and internipted and obstructed the complainant in the en- 
joyment of the aqueduct, and the respective rights of the parties to 
the spring, as affected by the complainant's deed to the defendant, then 
became a subject of controversy and litigation between them. 

We think that it is perfectly clear that the complainant never in- 
tended to sell this spring to the defendant, and did not suppose that 
the deed which he executed would have the effect to convey it to the 
defendant, or to interfere with his aqueduct, by which the water was 
conveyed from it. The value of this spring to the complainant, aris- 
ing from its convenience and essential necessity for the use of his own 
dwelling and the dwellings of his tenants, and the large outlay which 
he had made in the construction of his aqueduct, which greatly ex- 
ceeded the price for which he sold the land, is in our judgment con- 
clusive proof that he never intended to part with the privilege which 
^^^ :^ he enjoyed by means of the aqueduct. Th e defendant in his answer 
denies that he ha d any knowled^^e o f the^exist epna o f tl;iQ gpyi^g at. 
C t*"*^ the time he^ received his deed Jrom ,the i^om^lainant, and it could not, 

y. in that case, have been considered by him as enhancing or in any wise 



1 -^ 
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affecting the consideration or price which he paid for the land! The 
defendant in his testimony (answer to 43d interrogatory), in speak- 
ing of a conversation with the complainant at his store after this con- 
troversy arose between them, says ''he (the complainant) asked me ii 
I supposed that he meant to sell me that spring when he sold me the 
land. I told him no, for I did n't think he thought anything about 
it. I supposed he forgot it" And the first knowledge which the de- 
fendant admits that he had of the existence of this spring is stated 
by him in his testimony (answer to 33d interrogatory) to have been 
obtained '^ perhaps a couple o f wftftVa >> a^ftfi^ ^'^ rt^^Wt^ tVift iWH in 
the same answer, after stating that he looked all over the Farnham 
hill lot to find the spring which supplied the plaintiff's house with 
water, and could not find it, and gave up the search, he says : ''After 
that, I made inquiry where that water run from, and found to my 
great astonishment that the water run from land that I bought of 
Martin Brown." The complainant is proved in repeated instances to 
have declared that he never intended to reserve the spring when he 
executed his deed to the defendant, — that he would not reserve it if 
he was going to convey the land again, — and that if he was going to 
make forty deeds he would not have the reservation of the spring in 
them; but these declarations were in every instance accompanied 
with a denial that he sold or conveyed to the defendant any right to 
the spring, and appear to have been elicited by sympathizing neigh- 
bors, who sought amusement or enjoyment by discussions with the 
plaintiff in respect to the legal effect of his deed, — a subject upon 
which his sensibilities seem to have been very easily excited, — and 
we do not consider that these idle and foolish speeches, when thus 
interpreted, are inconsistent with the rights which the complainant 
asserts by his bilL 

The testimony in the case is voluminous, and upon several of the 
issues is quite contradictory. We have not had entire unanimity of 
opinion in respect to the facts established by the testimony on all of 
the issues which arise in the case, but we are agreed in considering 
the complainant entitled substantially to the relief which he seeks 
by his bill. We concur in the opinion that the sale of this spring and 
aqueduct privilege was not in the contemplation of the parties in their 
bargain, and that the omission to reserve the spring and privilege 
in the conveyance was a plain and clear mistake on the part of the 
grantor. The conveyance transfers to the grantee .a.vMue which he 
did not s uppose that he was purchasing, — which the.gSintQ.r did not 
Fntend to sell, and tJie^;rantee did not expect to buy, — and which 
l;he grantee, as he h imself says, did not then know as existing. in the 
premises. It is said by our late honored associate, Chief Justice 
Redfield, in his recent edition of Story's Equity Jurisprudence (vol. L 
f 138, t), that where the mistake is of so fundamental a character 
that the minds of the parties have never, in fact, met ; or where an 
unconscionable advantage has been gained, by mere mistake or mis- 
apprehensioui and there was no gross negligence on the part of the 
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plaintiff^ either in falling into the error, or in not sooner claiming 
redress, and no intervening rights have accrued, and the parties may 
still be placed in statu quo, equity will interfere, in its discretion, in 
order to prevent intolerable injustice. In Calverley v. Williams,^ 
Lord Chancellor Thurlow says that there is no doubt that if one party 
thought he had purchased a piece of land as a parcel of an estate, 
bona fide, and the other party thought he had not sold, that is a 
ground to set aside a contract, that neither party may be damaged ; 
because it is impossible to say that one shall give that price for part 
only which he intended to give for the whole, or that the other sHall 
be obliged to sell the whole for what he intended to be the price of 
part only. The defendant takes by the conveyance a value which he 
did not purchase, and the case presents such elements of mistake and 
surprise as afford a solid ground for relief. In respect to the form 
of this relief, we think that as this mistake arose from the act or 
neglect of the complainant, the defendant should have the option to 
receive back his money and reconvey the premises to the complainant, 
or to reconvey to the complainant the right to the use of the water 
of the spring by means of the aqueduct, as fully and amply as he 
enjoyed the same for himself and his tenants when he conveyed the 
premises to the defendant, together with the right to enter upon the 
premises whenever it may be reasonable and necessary for the exam- 
ination, repair, or removal of the aqueduct. 

The judgment of this court, therefore, is that the decree of the 
chancellor by which the complainant's bill of complaint was dismissed 
pto forma with costs, be reversed, and that the cause be remitted 
to the court of chancery, with directions to enter a decree therein in 
favor of the complainant, on the following basis, viz. : Thejlefgudant 
to rec o nvey to the complainant, by a quitclaim deed, within a res^on- 
able jime^ to be limited'forThat purpose, the right freely to draw and 
use the water from the spring situated on the premises conveyed by 
the complainant to the defendant by the deed mentioned an.d. referred 
to in the complainant's bill, by means of an aqueduct running from 
the same, as existing at the time of the execution and delivery of the 
said last-mentioned deed, for the use of the dwelling houses described 
in complainant's bill, together with the right to enter upon and use 
the premises for the reasonable and necessary examination, repair, or 
removal of the aqueduct, — and no costs in that case are to be allowed 
to either party ; or, jf the defen dant, within a reasonable time, to be 
faed and limitedTor that purpose, ihaireTecnb'recorivey the pre mises 
tothe complainant, on the repayment by the complainant to the de- 
fendant of the amount paid by the defendant as the cpnsiderationJEiQr 
^e saiST deed,'the same being one hundred and twenty dollars, then 
the defendant to have the option so to do, and, in such case, the com- 
plainant to be decreed to deposit the said sum with the clerk of the 
court of chancery for the use of the defendant, and to be paid over to 
the defendant on the execution and delivery of such reconveyance,— 

1 1 Yes. Jr. aiO. 
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the time for making such deposit and for executing and delivering 
such conveyance to reconvey the premises to be appointed and limited 
by the decree, — and, on the failure of the complainant to make such 
deposit within the time so to be limited and appointed for that pur- 
pose, the complainant's bill of complaint to be dismissed with costs 
to the defendant. The injunction heretofore allowed in this case to 
continue in force; and, on the failure of the defendant to make 
such election, to be made perpetual^ 



S. N. SAMPLE V. W. R. BRIDGFORTH. 
Supreme Court, Mississippi, October, 1894 

[72 Miftiuippi Reports, S93.] 

Appellee, W. R. Bridgforth, brought this action against W. G. 
Swayze, maker, and appellant, S. N. Sample, indorser, of a note for 
9250. Swayze made no defence, but Sample pleaded a failure of con- 
sideration. Swayze was a tenant of Bridgforth, and owed him about 
9700, secured by a trust deed on cei'tain horses and mules and his crop 
of 1891. In January, 1892, Swayze paid about $400 on the indebt- 
edness, and, being pressed by Bridgforth for the balance, procured 
appellant. Sample, to purchase the note and trust deed, arranging to 
give him additional security on the crop of 1892. The note and trust 
deed were transferred by Bridgforth without recourse, pursuant to a 
proposition made by Sample offering for the same a new note of 
Swayze for 9250, payable December 1, 1892, indorsed by Sample. The 
purpose of Sample, as stated in his proposition, was to secure an 
exclusive lien on the stock and crop of Swayze for 1892.' 

Woods, J., delivered the opinion of the court 

The appellant complains of no fraud or misrepresentations on ap- 
pellee's part. Indeed, appellee made no representations whatever. 
He sold and appellant purchased the note and deed of trust of 
Swayze, the one wishing to get clear of it and the other wishing to 
acquire it. Touching its real worth, both parties were honestly mis- 
taken. They both mistook an important fact, collateral to their trans- 
action. They thought the note, so bought and sold, was secured by a 
first trust deed on Swayze's stock, and they were both innocently mis- 
taken. Appellant not only did not rely on statements made by appel- 
lee as to the trust deed (for he made none), but he undertook to settle 

1 In Sherwood «. Walker, 66 Mich. 568, it was decided, Sherwood, J., diMenting, thait 
the vendor of a cow, supposed by both parties to be barren, might have the bargain re- 
scinded and refuse to deliver her to the buyer upon discovering her to be a breeder; and 
on the authority of this decision a buyer of land was allowed to recover his purchase money 
from the seller in McKay «. Coleman, 86 Mich. 60, because a house, supposed by both par- 
ties to be wholly upon the land purchased, was in part upon adjoining land. — Ed. 

^ The arguments of counsel and a part of the opinion of the court are omitted. — £d. 
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the value of the trust deed for himself, before he bought, by an exam- 
ination of the deed records of the proper county. Unfortunately for 
him, his examination was imperfect, and the older trust deed of D. A. 
Swayze escaped his attention. He acquired exactly what he intended 
to get, but what he would not have purchased if he had been more 
fully informed. There was a mistake of fact, on a collateral point, 
and this fact was unknown to both parties, and the sources of infor- 
mation were open alike to both. It is well settled that this will not 
afford ground for a rescission of the contract Halls v. Thompson ; ^ 
Ayres v. Mitchel ; * Wise v. Brooks.* 

Affirmed,* 

■\ 

^jS^ A. 0. WHITTEMORE v. J. B. FARBINGTON. 
CouBT OF Appeals, Kbw Yobk, March 18, 1879. 

[76 New York JReports, 4S2.] 

Bapallo, J.* It appears from the findings that in Noyember, 
1873, the plaintiff and defendant made a verbal agreement for an 
exchange of lands, under which agreement the plaintiff, with the con« 
sent of the defendant, entered into possession of the lands which he, 
the plaintiff, was to receive, and made valuable improvements thereon. 
In December, 1873, the plaintiff performed his part of the agreement 
by delivering to the defendant deeds of the lands which the defend- 
ant was to receive under the agreement. These deeds contained cove- 
nants of warranty, and at the time of delivering them the plaintiff 
stated that he should expect a warranty deed of the land which the 
defendant was to convey. The judge finds that by the verbal agree- 
ment of exchange the defendant was bound to convey a good title 
free from incumbrances, and that, having accepted warranty deeds 

1 1 Smed. & M. 443. S3 Smed. & M. 6S3. * 69 Miu. 89L 

^ No relief was allowed in the foUowing cases: — 

Wise V. Brooksy 69 Miss. 881 (A, owning a tract of 100 acres, sold to B, bv metes and 
boands, 70 acres, supposing the description to include the entire tract. In a subsequent 
conveyance, intended to transfer all his land in that neighborhood, he excepted a tract of 
100 acres, having in mind his deed to B. A grantee of B tiled a bill praying for a convey- 
ance by A's heir of the 30 acres which A had unconM'iou^ly retained). 

Eastman v. Hobbs, 26 Ala. 741 (A and B erroneoufly believing that A had succeeded in 
action upon a note against B, it was agreed that A should pay the costs in the first instance^ «. « 
and that B should reimburse him and also pay the amount of the note)/^ < <i m iO • <^^^ ^ 

Western Bank v. Farmers' Bank, 10 Bush, 669 (two banks, erroneously supposing that 
they had been swindled by the same person, agreed to unite in an attempt to capture the 
supposed criminal and to share the expenses and any money recovered, in fact, the 
banks were defrauded by two different persons, each acting under the same name. One of 
these was captured with considerable amount of the money taken by him. The bank whoee 
money was recovered was compeUed to divide it with the other bank, although the other 
swindler was never caught). «||m^ /i/^ w 1fc»34*I.. ' U0 ^^i4u^ • 

If the mutual mistake of fact is of su<m a nature as to have no influence in the 
making of the agreement, it will not be a gp^ound for equitable relief. McFenmn «. Tay- 
lor, 8 Cranch, S70, 282; Segur v. Tingley, 11 Conn. 184, 143. 

* Only a portion of the opinion of the court is given.— £d. 
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from the plaintiff, knowing that the plaintiff understood the agree- 
ment to be that each was to give a warranty deed to the other, and 
the plaintiff having acted on that understanding, the defendant was 
bound by the agreement as the plaintiff understood it. This is in 
substance a finding that the defendant agreed to give a warranty deed. 
In January, 1874, as is found by the judge, the defendant sent by 
mail to the plaintiff a quitclaim deed, which the plaintiff returned by 
mail for a Verbal correction, at the same time requesting a warranty 
deed. The correction was made by the defendant and the same deed 
returned to the plaintiff, the defendant declining to give a warranty 
deed. The judge further finds that the plaintiff, then supposing and 
believing, and having good reason and being induced by the defend- 
ant to suppose and believe that the deed conveyed a good and perfect 
title and tiiat there were no incumbrances on the premises, accepted 
said deed and had it recorded, and has ever since continued in posses- 
sion of the premises through his tenants and has made valuable per- 
manent improvements thereon. 

After the delivery and acceptance of the quitclaim deed it was dis- 
covered that at the times of making the agreement for the exchange 
and of the delivery of the deeds, the premises conveyed by the de- 
fendant were subject to a mortgage, unknown to both parties, which 
was and still is a lien upon said lands, and the object of this action is 
to compel the defendant to undo the transaction or discharge that 
mortgage. The trial judge decided that the plaintiff was not entitled 
to a judgment rescinding the transaction. He also held that the 
plaintiff was required by law to examine for himself, or to insist upon 
such covenants as would fully protect him in regard to the title, and 
that having received and accepted the quitclaim deed, he must be 
deemed to have done so in full satisfaction and performance of the 
parol agreement. But he further held that under the circumstances 
of the case t^jie plaintiff was entitled to relief in equity from the legal 
effect of his acceptance of the quitclaim deed, and to have a specific 
performance of the parol agreement adjudged and decreed, and he 
awarded judgment that the defendant execute and deliver to the 
plaintiff a deed with covenants of warranty and against incumbrances, 
or that he remove the mortgage as a lien on the property. 

This is in substance a judgment reforming the deed by inserting 
therein covenants of warranty and against incumbrances, unless the 
defendant discharge the mortgage. 

The grounds upon which this conclusion is based are, as stated by 
the learned judge in his findings, that the defendant delivered the 
quitclaim deed and the plaintiff accepted it under a mutual mistake 
of facts, viz., in ignorance of the fact that the mortgage existed and 
was a lien upon the mill property, and the plaintiff believing, and 
having good reason, from the acts of the defendant, to believe that 
such deed conveyed a good title, and that there was no incumbrance 
thereoui and being guilty of no negligence in not examining the 
title. 
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It mast be observed that in this case the element of fraud is en- 
tirely wanting. The judge in his findings states in one place that the 
plaintiff was induced by the defendant to suppose and believe that 
the quitclaim deed conveyed a good and perfect title and that there 
were no. incumbrances, and in another place that the plaintiff had 
good reason from the acts of the defendant so to believe ; but the 
only act of the defendant referred to in the findings in support of 
these statements is that at the time of the agreement for the ex- 
change, the defendant, who had just previously purchased the pre- 
mises at a foreclosure sale, told the plaintiff that he would have the 
referee's deed made out to plaintiff, and represented that to be the 
best title he could have. The only evidence in the case touching this 
point is that the defendant proposed to have the referee's deed made 
out to plaintiff, saying that a sheriff's deed was the best kind of a 
deed, as nothing could go behind.it Nothing else appears to have 
been said between the parties touching the title, or incumbrances, 
until months after the quitclaim deed had been accepted, and after 
the incumbrance had been discovered. The judge expressly finds 
that at the time of the delivery of the deed neither party had any 
knowledge or information of any incumbrance upon the property, but 
both believed that the quitclaim deed conveyed a perfect title. Under 
these findings no question of fraud can arise in the case. 

The question is then reduced to this. A party who, under a vei^ 
bal agreement for the conveyance to him of lands, is entitled to insist 
upon a good title, and a deed with covenants, pays the consideration 
and is then tendered a deed without covenants. He demands a deed 
with covenants, and this is refused. He then accepts the deed with- 
out covenants, and, believing the title to be clear, records it, and con- 
tinues to occupy and improve the property. An incumbrance unknown 
at the time to both parties is afterwards discovered. Both parties are 
innocent of any fraud. It is conceded that no legal liability rests 
upon the grantor in such a case. Bates v, Delavan ; ^ Burwell v, Jack- 
son.* 

In the absence of fraud or covenants, a purchaser takes the title at 
his own risk. Then do the facts stated entitle the plaintiff to any 
equitable relief ? We think not. The theory of the judgment is 
that the acceptance of the quitclaim deed in performance of the con- 
tract of exchange may be set aside on the ground of mistake, and the 
contract treated as still executory, and a new performance, in a difff^r- 
ent manner, be decreed. - The theory is ingenious, but is not founded 
upon any legal precedent or principle. In the first place, there was 
no mistake as to the character of the deed which was tendered and 
accepted. The grantee knew that by accepting it he took the risk of 
any defect in the title which might be discovered. He was not led 
into accepting it by any deception or suppression on the part of the 
grantor. Secondly, the delivery and acceptance of the deed consti- 
tuted a full execution of the prior parol contract. The title to the 

1 6 Paige, 300, 807. * 9 N. T. 635. 
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land passed under the deed and the original contract was merged in 
it. After a contract has been thus fully performed, there can be no 
jurisdiction in equity to decree a second performance. In a proper 
case equity has jurisdiction, on the ground of mistake, to reform the 
instrument or deed by which a prior contract has been executed or 
performed ; but to authorize the exercise of this jurisdiction, there 
must have been a mutual mistake as to the contents of the instrument 
sought to be reformed, or else mistake on one part and fraud upon the 
other. 

Where both parties are innocent of fraud and both know the char- 
acter and contents of the instrument, it cannot be reformed in equity 
merely on the ground that one of the parties would have exacted, and 
would have been entitled to exact, a different instrument had he been 
acquainted with facts rendering it to his interest to do so, or which, 
if he had known them, would have caused him to reject the instru- 
ment which he accepted. It is beyond the power even of a court of 
equity to make contracts for parties. The jurisdiction to reform writ- 
ten instruments in cases free from fraud is exercised only where the 
instrument actually executed differs from what both parties intended 
to execute and supposed they were executing or accepting, and this 
mistake will be corrected in equity only on the clearest proof, and 
then only by making the instrument conform to what both parties in- 
tended. But an instrument or covenant, the nature and contents of 
which are fully comprehended by both parties at the time of its exe- 
cution, cannot be altered in its terms by the court. See Wilson v. 
Deen,^ and authorities there cited. If the decision of the trial court 
in this case can be sustained, any purchaser of land who accepts a 
deed without covenants may have recourse against his grantor for a 
subsequently discovered incumbrance or defect in the title, provided 
he can show that under his conti*aot of purchase he might have in- 
sisted on a deed with covenants, and that he believed the title to be 
clear when he accepted one without covenants. If the grantor and 
grantee had both intended that this deed should contain covenants, 
and supposed at the time of its delivery that it did contain them, but 
through a mistake of the scrivener they had been omitted, the court 
might insert them. But no such case is made out here. 

The order of the general term should be affirmed, and judgment 
absolute rendered against the plaintiff on his stipulation, with costs. 

All concur, except Eabl, J., not voting.^ 

Judgment affirmed. 

1 74 N. Y. 531. 

3 In the following cases the court refused to compel reformation by the insertion of a 
stipulation, which the parties had purposely omitted, preferring to have it as an obligation 
of good faith: Bettsv. Guim, 81 Ala. 219; Andrew v. Spurr, 8 All. 412. — Ed. 
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L HECHT AND Others v. A. H. BATGHELLEB akd Another. 
Supreme Judicial Court, Massachusetts, Juxb 23, 1888. 

[147 MassaehuietU RqforU, 335.] 

Morton, C. J.^ The defendants, being the owners of a promissory 
note which they had taken in the ordinary course of business, sold it 
through brokers to the plaintiffs. It was afterwards ascertained that, 
two hours before this sale, tlie makers of the note had made a '^ vol- 
untary assignment of all their assets for the benefit of their creditors, 
to be administered under the insolvent laws of Ohio," of which state 
they were residents. Neither of the parties to this suit, nor the 
brokers employed by the defendants, knew of the assignment at the 
time of the sale, but they all supposed that the makers were doing 
business as theretofore. The plaintiffs contend that they are entitled 
to recover upon either of two grounds : first, that there was a mutual 
mistake of the parties as to the thing sold, and therefore no contract 
was completed between them; and secondly, that there was a war- 
ranty, express or implied, by the defendants, that the makers of the 
note were then carrying on business and had not failed or made an 
assignment. 

1. It is a general rule that, where parties assume to contract and 
there is a mistake as to the existence or identity of the subject-mat- 
ter, thei-e is no contract because of the want of the mutual assent 
necessary to create one ; so that in the case of a contract for the sale 
of personal pr()i)erty, if there is such mistake and the thing delivered 
is not the thing sold, the purchaser may refuse to receive it, or, if he 
receives it, may upon discovery of the mistake return it, and recover 
back the price he has paid. But to produce this result the mistake 
must be one which affects the existence or identity of the thing sold. 
Any mistake as to its value or quality or other collateral attributes 
is not sufficient if the thing delivered is existent and is the identical 
thing in kind which was sold. Garner v. Lane ; * Gamer v. Lane ; • 
Spurr V. Benedict ; * Bridgewater Iron Co. v. Enterprise Ins. Co. ; • 
Benjamin on Sales, § 54. 

In the case at bar the subject-matter of the contract was the note 
of J. and S. B. Sachs. The note delivered was the same note which 
the parties bought and sold. They may both have understood that 
the makers were solvent, whereas they were insolvent ; but such a 
mistake or misapprehension affects the value of the note, and not its 
identity. Day v, Kinney.* In Day v. Kinney the makers of the note 
sold were in fact insolvent, but they had not stopped payment or been 

1 Only A portion of the opinion of the conrt is given. Hie court decided that the sale of 
the note did not impart a warranty of the solvency of the makers. — Ed. 
< 9 Allen, 499. • 18 AUen, 39. « 99 Mass. 463. 

s 134 Mass. 433. « 131 Mass. 87. 
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adjudged insolvent, and the decision is confined to the facts of the 
case. But we think the same principles apply in this case. The 
makers of the note had made an assignment for the benefit of their 
creditors^ but this did not extinguish the note or destroy its identity. 
It remained an existing note, capable of being enforced, with every 
essential attribute going to its nature as a note which it had before. 
Its quality and value were impaired, but not its identity. The par- 
ties bought and sold what they intended, and their mistake was not 
as to the subject-matter of the sale, but as to its quality. We are 
therefore of opinion that the sale was valid, and that the plaintiffs 
cannot recover the amount they paid, as upon a failure of considera- 
tion. 

IlxceptioTu sustained,^ 



JOHN PAINE V. JAMES H. UPTON and Another, 
OouBT OF Appeals, New Yobk, January 17, 1882. 

[87 New Torh Beporii, 827.] 

Andrews, C. J.' We are not left in this case to ascertain the 
facts from the evidence, or to determine whether the evidence sup' 
ports the facts found by the trial judge. 

The evidence is not contained in the record, and the case comes 
here on the findings alone. The facts, as found, are therefore con- 
clusively settled, and the only question is whether, upon those facts, 
the plaintiff is entitled to relief. The defendants, other than Mary 
A. Upton and Alexander Pomeroy, were owners, as tenants in com- 
mon, of a farm in Monroe County, formerly owned by their father, 
James Upton, commonly known as his homestead farm. James Up- 
ton died in December, 1868. The defendant Mary Upton is his 
widow, and the defendant Pomeroy is one of the executors of his 
will. A few weeks prior to February 28, 1872, the defendants offered 
the farm for sale. This led to a negotiation between the plaintiff and 
the defendants for the purchase and sale of the farm. The plaintiff 

1 D117 V. Kinney, 181 Mass. 37; Bicknall v, Wfttermui, 5 B. I. 48; Bargess v. Chftpin, 
6 R. I. 225 Accord. 

Harris v. Hftnover Bank, 15 Fed. R. 786 Contra. 

But if the vendor of commercial paper is aware of the insolvency of the maker at the \ /^ 

time of sale, he cannot compel payment of the purchase money, nor retain it if paid. Fenn v . \^^ 
V. Harrison, 8 T. R. 757, 759 («emi/«); Gordon v. Irvine, 105 Ga. 144; Day v. Kinney, 181 ( ^ ' ^y^ 
Mass. 87, 38; Brown r. Montgomery, 20 N. T. 287; Bicknall v. Waterman, 5 R. I. 48, 48; | ^^ 

Burgess o. Chapin, 5 R. I. 225, 227, 228. I 

For other instances of mutual mifltake as to the value, but not as to the identity of the \> ^*^ 
res sold, in which relief was deuied to the su£ferer from the mistake, see Dortic v. Dugas, 55 ^^ rx 
Ga. 484 (a partner's share); McCobb v. Richardson, 24 Me. 82 (western lands); Brown 9, ^ ^^dM^ «^ 
Fagan, 71 Mo. 668 (a partner's share); Crowder v. Langdon,.8 Ired. Eq. 476 (a partner's fl „ gn ff , 
share); Sankey v. First Bank, 78 Pa. 48 (government bonds); Peorce v, Snggs, 85 Tenn. ^ j ' 
724 (a partner's share). — Ed. Ic •>-(l f AMUl 

< Only the opinion of the court is given. — £d. V 
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went upon and examined the farm, and its external boundaries were 
correctly pointed out to him. At the outset of the negotiation^ the 
plaintiff asked the defendants how much land there was in the farm, 
and at what price they would sell it. They informed him that the 
farm contained two hundred and twenty acres and upward, and that 
they had asked for the same ^150 an acre, but would sell it for 
$33,000. At the same time they exhibited to the plaintiff a printed 
description, describing the farm by metes and bounds in three par- 
cels ; one parcel was described as containing one hundred and ninety- 
one and fifty one^hundredths acres more or less, another as contain- 
ing thirty acres more or less, and the third as containing one acre, 
making in the aggregate two hundred and twenty-two and fifty one- 
. hundredths acres. The plaintiff declined to purchase the farm at the 
price fixed by the defendants, but made a counter-offer of 930,000, 
which the defendants declined. But on the 28th of February, 1872, 
the negotiation was concluded by an agreement for the sale of the 
farm to the plaintiff for the sum of $31,687, and written articles 
were entered into between the parties, in which the farm was de- 
scribed, in general terms, as the homestead farm of the late James 
Upton, on the lots named, " containing about two hundred and twenty- 
two acres of land, be the same more or less." The articles provided 
that the purchaser should assume a mortgage on the premises, and 
pay the balance of the purchase money in instalments, and secure the 
part which should remain unpaid at the time pf the execution of the 
deed, by his bond and a mortgage on the premises. The deed was to 
be executed April 2, 1872, and was executed and delivered at that 
date, and at the same time a mortgage was executed by the plaintiff 
as provided in the articles. The deed described the farm in three 
parcels, as in the printed description exhibited to the plaintiff. 

The plaintiff, on the purchase of the farm, took possession, and has 
ever since occupied it. About nine months after the deed was given, 
his suspicion was excited of the accuracy of the representation of 
quantity made by the defendants, and upon investigation it was as- 
certained that the farm, instead of containing two hundred and twenty 
acres and upward, contains only two hundred and six and thirty-five 
one-hundredths acres, there being a deficiency, in reference to the 
quantity which the defendants represented it to contain, of more than 
thirteen acres, the value of which, at the average price per acre paid 
for the farm upon the assumption that it contained two hundred and 
twenty acres, would be $1953.93. 

The trial judge found that all the parties believed, during the 
negotiation for the sale of the farm and at the time of executing the 
contract and deed and until about nine months after the making of 
the deed, that the farm did in fact contain two hundred and twenty 
acres of land and upward, and that such negotiation and agreement 
were had and executed on both sides upon the basis of such common 
belief and understanding, and that all the parties were mutually mis- 
taken in the belief that the farm contained at least two hundred and 
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twenty acres. The judge further found that James Upton, prior to 
1865, owned and occupied as part of his homestead farm the first 
parcel described in said deed, and also another parcel adjoining it, of 
about twenty acres, making together one hundred and ninety-one and 
one half acres. In that year he sold the small parcel. After his 
death the unsold part was mortgaged as containing one hundred and 
ninety-one and one half acres, and the mistake was perpetuated in 
the subsequent descriptions of the farm. 

The precise question presented is whether, upon the facts found, 
the plaintiff is entitled to an abatement from the bond and mortgage 
given for the purchase money, proportionate to the deficiency of acre- 
age in the farm. 

It is to be observed that the facts affirmatively show a mutual 
mistake of the parties in respect to the quantity of land, which com- 
menced with the commencement of the negotiation for the sale of 
the farm, and pervaded the whole dealing from that time until the 
transaction was consummated by the giving of the deed and the exe- 
cution of the mortgage. This mistake, moreover, was as to an essen- 
tial and material element of the contract. In the absence of any^ 
find ing of special facts and circumstances the natural presumption 
18 that in a sale gf agricultural land ttie element ot quantity ent ers 
into tne transaction and affects the conside ration agreed to pe paid. 
But m this case it is piam that the representation of quantity was 
deemed material by the parties. The sale was perhaps not technically 
a sale by the acre. But the starting-point of the negotiation was an 
inquiry by the purchaser as to the quantity of land in the farm, and 
the gross sum originally asked was fixed by the sellers by reckoning 
the land at f 150 an acre, not counting any surplus there might be 
over two hundred and twenty acres. The price finally agreed upon 
was also fixed upon the supposition that the farm contained at least 
two hundred and twenty acres. This is a necessary inference from 
the finding that the parties acted upon the assumption that the farm 
contained that number of acres, and that the contract was made and 
executed upon this basis. It is also very material that the miscon- 
ception under which the plaintiff labored in respect to the number 
of acres was induced by the untrue although not fraudulent repre- 
sentation of the defendants. 

Leaving out of view for the present the words more or less, in the 
contract, and looking at the contract as still executory, and as if 
these words had been omitted, the facts found would present a clear 
case for the interposition of equity. The case of Hill v. Buckley * 
IS a leading case on the subject, and has been repeatedly referred to 
with approval. It was a bill filed by a vendee against a vendor for 
specific performance of a contract for the sale of land for a gross sum, 
with an abatement for deficiency in the number of acres stated in 
the contract. The relief was granted upon equitable terms, and in 
the course of his opinion the master of rolls (Sir Wul Grant) said: 

1 17 Yes. 904. 
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'^When a misrepresentation is made as to quantity^ though inno- 
cently, I apprehend the right of the purchaser to be to baye what the 
vendor can give ; with an abatement out of the purchase money for 
so much as the quantity falls short of the representation/' And he 
adds, ''That is the rule generally; as, though the land is neither 
bought nor sold professedly by the acre, the presumption is that in 
fixing the price regard was had on both sides to the quantity which 
both supposed the estate to consist of." But the nght of a purchaser, 
under such a contract, to have a corresponding abatement of the pur- 
chase money exists as well after the execution of the deed as before, 
where the mistake was not known when the deed was executed. 
This relief has been frequently granted. Shovel t;. Bogan ; ^ Quesnel 
V. Woodlief ; * Couse v. Boyles ; • Darling v, Osborne.* The court, in 
granting such relief, does not make a new contract for the parties, 
but simply conforms the nominal agreement to the real one. The 
vendor cannot, in justice, be permitted to defeat the vendee's right to 
a reformation of the contract or to an abatement from the purchase 
money by the plea that if he had known of the deficiency he might 
nevertheless have exacted the same price. When the quantity is an 
essential element of the contract, the presumption is, as stated by Sir 
Wm. Grant, that the price was fixed by both parties with reference 
to it, and in this case it is a reasonable presumption that if the true 
quantity of land had been known the purchase price would have been 
reduced by an amount corresponding with the deficiency in the land. 
The contract in this case is distinguishable from the one in Hill 
V. Buckley, in the circumstance that the words more or less annexed 
to the statement of quantity, and it is a pertinent inquiry whether 
if the contract was still executory the introduction of these words 
would defeat the right of the plaintiff to relief, notwithstanding the 
conceded misrepresentation of the defendants and the mutual mis- 
take of the parties as to the quantity of land. We are relieved from 
the necessity of examining the authorities elsewhere, with a view of 
determining whether under such circumstances the presence of these 
words in an executory contract for the sale of land is a bar to equi- 
table relief by the decision of this court in Belknap v. Sealey.' It 
was there held that the introduction of the words more or less, fol- 
lowing the enumeration of the number of acres, was no obstacle to 
relief in equity upon the ground of mistake. The authorities in this 
state were carefully reviewed in the able opinion of Gomstock, J., 
and it was satisfactorily shown that the cases supposed to have a 
bearing adverse to this view were of two classes : first, cases where 
the question was one of construction purely, in a court of law, and 
not one of mistake in a court of equity, and second, cases where relief 
was denied on the ground that it appeared from the words mx>re or less 
and the extrinsic circumstances that the risk of the quantity was 

2 9 Eq. Cm. Abr. 688. * fi Hen. & Mnnf. 178» note* 

• 8 Gr. Ch. 21S. « 61 Vt. 148. 

» 14 N. T. 148. 
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one of the elements of the contract.^ The court said that those 
words in a contract or conveyance of land do not import a special 
engagement that the purchaser takes the risk of the quantity, and 
that while their presence may render it more difficult to prove such a 
mistake as will justify the interference of equity, they are not equiv- 
alent to a stipulation that the mistake, when ascertained, shall not be 
ground of relief. The conclusion in Belknap v. Sealey is founded, 
we think, upon the most obvious equity. It is not a satisfactory an- 
swer to the claim for relief, against a mistake in the quantity of 
laud contracted to be sold, embraced within given boundaries, to say 
that the statement of the number of acres is mere matter of descrip- 
tion. It is true that such a statement, following a description by 
boundaries, does not amount to a covenant that the land contains 
that quantity, but it is quite another question whether equity will 
not relieve a purchaser when both parties supposed the statement to 
be true, and the bargain was made upon that belief — and it turns 
out that the quantity is less — and the mistake materially affected 
the consideration. It was said in Belknap v. Sealey that the pri- 
mary purpose of these words is to indicate that all the land within 
the boundaries speoitied is included in the contract or deed, and is 
intended to pass to the purchaser. They are also intended to cover 
small discrepancies between the actual quantity and that stated in 
the contract or deed, and no inference of mistake would arise from 
a small discrepancy merely. But where the difference is material, and 
the mistake is confessed, or satisfactorily proved, there would seem 

1 Relief was denied in the following cases in which the sale was br the lot or tract which 
was stated to contain so manj feet or acres, and in which there was a discrepancv between 
the estimated and actual quantity" sold. Stebbins r. Eddy, 4 Mas*. 414 (40} instead of 47} 
acres); Capshaw v. Fennell, 12 Ala. 780 (282 instead of 900 acrei;); Frederick «. Young* 
blood, 19 Ala. 680 (470 instead of 500 acres); Wright v. Wright, 34 Ala. 194 (682 instead of 
70S acres); Wilson v. Browning, 61 Ala. 80 (923 instead of 1060 acres); Young o. Craig, S 
Bibb, 270 (425 instead of 481 acres); Harrison r. Talbot, 2 Dana, 268 (490 instead of 400 
acres); Innis v. McCrummin, 12 Mart. (La.) 425; Gormley v. Oakey, 7 La. 452; Stall v. 
Hartt, 9 Gill, 446 (146 instead of 173 acres); Small wood v. Hatton, 4 Md. Ch. lOO (96| in<. 
Btead of 100 acres); Noble v. Googins, 99 Mass. 231 (170 instead of 220 feet on a certain 
street); Weart v. Rose, 16 N. J. Eq. 290 (108} instead of 115 acres); Frenche v. Chancellor, 
51 N. J. Eq. 624 (192 instead of 196 acres); Marvin o. Bennett, 8 Paige, 312 (uffMe); Mor- 
ris Co. V. Emmett, 9 Paige, 168; Ketchum «. Stout, 20 Oh. 453 (100 instead of 215 acres); 
Smith «. Hutchinson, 6 Binn. 102 (981 instead of 999 acres); Kreiter r. Bomberger, 82 Pa. 
59 (lesa than 1 instead of 1} acres — if monej' paid, no relief except for fraud. But see 
Painter V. Wilson, 197 Pa. 434); Jolliffe o. Hite, 1 Call, 301 (512 mstead of 678 acres); 
Kelson v, Hughes, 2 Hen. & Mnnf. 164 (564 instead of 572 acres); Weaver v. Carter, 10 
Leigh, 37 (995 instead of 1022 acres); Farmer «. Reynolds, 88 Va. 141 (a hazard contract). 

But if the difference between the estimated and the actual quantity is very large, the 
mutual mistake will be a ground for equitable relief, even though the sale was by the tract 
and not by the acre or foot. Skinner o. Walker, 98 Ey. 729 (130 instead of i70 acres); 
Thomas v. Perry, 1 Pet. C. C. 40 (2600 instead of 3600 acres); Newton v. Tolles, 66 N. H. 
136 (135 instead of 200 acres); Couse v. Boyles, 4 N. J. Eq. 212 (115 instead of 135 acres); 
Weart v. Rose, 16 N. J. Eq. 290 (semble); Dayton v. Melick, 34 N. J. £q. 245 (93 instead of 
97 acres); Belknap v. Sealey, 14 N. Y. 143 (4 instead of 8 acres); Stevens v. McKnight, 40 
Oh. St. 341 (semble); Smith v. Fly, 24 Tex. 345 (385 instead of 500 acres); 0*Connell o. 
Duke, 29 Tex. 299 (774 instead of 1122 acres); Darling o. Osborne, 51 Vt. 148 (60 instead 
of 100 acres); Nelson v. Matthews, 2 Hen. & Munf. 164 (552 instead of 572 acres); Yost « 
Mallicote, 77 Ya. 610 (165 instead of 240 acres). See, also, Painter v. Wilson, 197 Pa. 4M. 
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to be no violatioD of principle in granting relief. It mnst be con- 
ceded, npon the authority of Belknap v. Sealey, that if the contract 
for the sale of the farm in question was still executory, the plaintiff, 
upon the facts found, would be entitled to equitable relief. 

The point remaining to be decided is whether the acceptance of 
the deed and the giving of the bond and moi-tgage barred the ante- 
cedent right of the plaintiff to have the mistake corrected. It cannot 
be denied that this claim finds some support in the observations of 
judges,^ but no case has been called to our attention, nor have we 
found any, where the point has been so adjudged. The suggestion in 
some of the cases that by the acceptance of a deed containing the 
words Tfiore or less or by estimcUion, in connection with the state- 
ment of quantity, the purchaser is concluded from obtaining relief on 
the ground of mistake, appears to have been founded upon an infer- 
ence from the language used in Sugden on Vendors (vol. i. p. 526). 
The distinguished author of the work, referring to the general sub- 
ject, says : " When the contract rests in fieri, the general opinion has 
been that the purchaser, if the quantity be considerably less than it 
wa6 stated, will be entitled to an abatement, although the agreement 
contain the words jrwre or less, or by estimation.^' It will be perceived 
that the writer does not say that after a conveyance such relief can- 
not be granted, but the language has been sometimes regarded as im- 
plying this. It seems to us, however, that this is a misconception of 
the author's meaning. In the paragraph preceding the one quoted, 
the author had stated that " when the lands in a conveyance are men- 
tioned to contain so many acres by estimation, or the words more or 
less are added, if there be a small portion more than the quantity, the 
vendor cannot recover it ; and if there be a small quantity less, the 
purchaser cannot obtain any compensation in respect of the defi- 
ciency." This language clearly implies that in case of a considerable 
and material discrepancy in quantity relief could be had after a con- 
veyance. The paragraph just quoted is followed by a reference to a 
case referred to in the Anonymous Case * in these words : " A case is 
said to have been decided where a man conveyed his land by the quan- 
tity of one hundred acres, were it more or less, and it was not above 
sixty acres ; but the purchaser had no relief, because it was his own 
laches." This language is immediately followed by the language first 
quoted, upon which the defendants rely to establish the proposition 
that relief against mistake as to quantity, when the words m^re or 
less or equivalent words are used, can only be granted before a con- 
veyance and when the contract of sale is in fieri Mr. Sugden, as 
will be noticed, uses very guarded language in referring to the case 
cited in Freeman, speaking of it as a case said to have been decided, 
and Judge Story, in Stebbins v, Eddy,* referring to the same case, 

i Belknap r. Sealey, 14 N. T. 148, 157; Kreitor «. Bombeiger, 88 Pa. 59 (but 8ee Paintef 
V. Wilson, 197 Pa. 434). — Ed. 
< 2 Freeman, 107. 
• 4 ICaaon, 41S. 
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remarks that Mr. Sugden thinks the case open to much observation. 
The case is doubtless in conflict with many authorities in holding that 
\he words more or less covered so larg^a deficiency. The statement by 
Mr. Sugden, in the subsequent paragraph, that the general opinion was 
that relief could be granted where the contract was in fieri, was not. 
We think, intended to imply that in his opinion relief could only be 
granted before a conveyance ; but was designed, by bringing into view 
the principle upon which courts proceed in respect to contracts to 
wnvey, to discredit the doctrine of the unreported case immediately 
before referred to in which the conveyance had been executed. 

Considering the question on principle, we can perceive no solid 
ground for affirming the jurisdiction of a court of equity in the one 
ease and denying it in the other. The general jurisdiction of a coui-t 
of equity to set aside or to reform written instruments, in cases of 
fraud or mistake, is not limited to executory contracts. Such a limi- 
tation, as was said by Eobertson, G. J., in Harrison v. Talbot,^ would 
be irreconcilable with an obvious and pervading principle of jus- 
tice. It is doubtless true that the annulling or reforming of executed 
transactions is an exercise of supreme judicial power. The power 
should be exercised with great caution, and when invoked on the 
ground of mistake a plain case should be made before it is exerted. 
But these are considerations which address themselves to the chan- 
cellor in the exercise of the jurisdiction ; they ought not to prevent 
the interference of equity when the proper occasion for interference 
arises. The granting or refusing of equitable relief on the ground of 
mistake may depend, to some extent, on the fact whether the con- 
tract is executory or executed. The court might very well refuse the 
specific performance of a contract for the sale of land, in respect to 
which a mistake is alleged, and leave the party to his remedy at law, 
when it would not interfere if the contract had been executed. But 
it cannot, we think, be maintained upon principle that where a mis- 
take is admitted, or proved, the fact that the title has passed and the 
purchase money has been paid or secured precludes the court, on the 
mistake being discovered, from granting relief. The consummation 
of the transaction in ignorance of the mistake, without laches on 
the part of the party injured, gives to the other party no immunity 
from making recompense, nor does it deprive the court of the power 
to remedy the injustice. In this case no laches can be imputed to the 
plaintiff. He could not ascertain the mistake from seeing the ex- 
ternal boundaries of the farm, and he had a right to rely upon the 
representation of the defendants. The cases of Quesnel v, Woodlief * 
and Darling t;. Osborne * are direct authorities in support of the con- 
clusion we have reached, and it is also supported by the case in this 
court of Wilson v, Randall.* 

The order of the general term should be affirmed, and the plaintiff 
should have judgment absolute on the stipulation. 

Order affirmed and judgment aeeordingly, 

1 9 Dmna, 858. < 9 Hen. k Munf. 173. • 61 Vt. 148. « 67 K. T. 888. 
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WILLIAM BEACH LAWKENCE v. RICHAED M. STAIGG. 
Supreme Coubt, Ehode Island, August, 1865, Mabgh, 1866. 

[8 Rhode Island BtportSf 256.] 

Ames, C. J.^ The facts stated and proved in this case are that the 
plaintiff arranged for sale and sold, through the agency of Alfred 
Smith, a well-known real estate agent in Newport, a portion of a cer- 
tain farm belonging to the plaintiff, called the Ochre Point Farm, in 
said Newport. That Smith, who had the sole direction and control 
of said sale, in the summer of 1862 employed a surveyor by the name 
of Samuel S. Minot, reputed for his skill, to survey the portion of 
said farm to be sold into lots, and measure and plot the same, to be 
sold by one Swinburn, by auction. * That amongst the lots so measured 
and plotted was lot No. 1, on the plot of said lots, set down as con- 
taining 43,918 feet to high water, by mistake of said surveyor, when, 
in truth and in fact, said lot contained in its true area to high water 
55,680 feet. That said lot was sold by auction, through mistake, to the 
defendant, and by him bought, as containing said area of 43,918 feet, 
instead of its true area of 55,680 feet, at five and one quarter cents per 
square foot, and upon receiving a conveyance from the plaintiff of 
said lot, the defendant paid his said agent. Smith, the sum of 9755.69, 
and delivered to him a mortgage for the payment of a note of $1550, 
in three years, with interest, the area and price of said lot being ad- 
justed by and according to said mistake. The bill prays that the 
sale, made as above, by mutual mistake as to the area, may be re- 
scinded ; the consideration being returned to the defendant and the 
land reconveyed by him to the plaintiff. 

We are clearly of opinion that this equity demanded of the defend- 
ant is due, under the facts, to the plaintiff, there being no doubt that 
the sale and conveyance were made under a mutual mistake as to the 
area sold, and the price justly to be computed as the price of the lot. 
No fault or neglect in the matter is fairly imputable to the plaintiff, 
who employed an agent to arrange the sale of his farm, of skill and 
good repute. This agent, for the purpose of surveying, measuring, 
and plotting the lots to be sold, including lot No. 1, sold under the 
above mistake to the defendant, employed a skilful civil engineer, 
who, in performing this duty, fell into the mistake above stated, 
which has caused the parties to contract and execute their contract 
of sale contrary to the design and against right as due to and from 
both parties. The sale, like that in Leslie v, Thompson,' was made 
according to the report of a surveyor, which was incorrect, and the 
contract was, as in that case, entered into under a mistaken concep- 
tion of the amount of the property comprised in the particulars em- 

1 Only the first opinion and a portion of the second opinion of the oonrt are given. — £ik 
< 9 Hare, S6S. 
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braced in the report. There is no pretence, under the facts proyed, 
that the plaintiff designed or expected to sell lot No. 1 in the mass or 
lump, or that the defendant designed or expected to buy it in that 
mode. The designation of the number of feet in the tract, with the 
price jtev foot at which it was sold, negatives any such presumption. 
In the exercise of its jurisdiction over the subject of such a mistake 
the court will require, what it finds in this case, full and satisfactory 
proof of the mistake, and will be of little value if it can suppress 
only positive frauds and leave a material mistake, like the one in this 
case, innocently made, to work an intolerable mischief, contrary to the 
intention of the parties. As we have already had occasion to repeat, 
in the language of Judge Story, '^ It would be to allow an act originat- 
ing in innocence to operate ultimately as a fraud, by enabling the 
party who receives the benefit of the mistake to resist the claims of 
justice under the shelter of a rule framed to promote it." 1 Story's 
Eq. Jurisp. 15, 156, 156 ; Allen v, Browne.* 

According to the well-settled principles of equity jurisprudence 
applicable to such a subject, we must rescind the contract and sale 
entered into and arranged by mistake in a substantial particular, and 
which, if suffered to remain, will work a fraud upon the plaintiff un- 
less the same be conformed to the truth and fact in the particular 
complained of. Let a decree be entered up rescinding the above sale 
as entered into by mutual mistake, the plaintiff returning the consid- 
eration by him received from the defendant, and receiving from him 
a full release in consideration thereof and of all loss and expense in- 
curred by him from the plaintiff in said lot No. 1, but let the title of 
the defendant in No. 1 remain without such rescission, provided he 
shall forthwith pay, as the master may report, the cash sum due, and 
deliver the additional note secured by mortgage upon the property 
sold to the defendant, calculating the amount of such additional sum, 
adjusting the same and the amount of such additional note and mort- 
gage to the true price, free from the above mistake ; let Francis B. 
Peckham, Jr., Esq., be appointed a master in this case to compute the 
above amounts and fix the time for adjusting the payment of the 
same between the parties as he shall find the facts in this case may 
require, and report upon the same to the court. 

The mistake made in the contract and conveyance being apparent, 
and it being proved by Alfred Smith that, about a year after the con- 
tract and conveyance, it was discovered by him, upon the suggestion 
of William B. Lawrence, Jr., and that having it confirmed by Mr. 
Minot, the surveyor, he informed the defendant of it, which informar 
tion is admitted by the defendant to have been given to him, and the 
defendant having thereupon promised to correct it, and it appearing, 
notwithstanding, that this has never been done by him, our decree 
against him must be with costs. 

At this term (March, 1866) the cause was again submitted to the 
court 

1 6 B. I. Rep. 886, 897. 
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DuRFEE, J. On a review of the case, we still eutertaiu the opinion 
that the plaintiff sold and the defendant bought the lot, supposing that 
the figures on the plat correctly represented the number of feet which 
the lot contained, or, in other words, under a mutual mistake in that 
regard. The plaintiff contends that if such is our opinion, we must 
rescind the conveyance, and that we cannot allow the defendant to 
keep the lot on payment of an additional pro rata compensation, for 
that that would be to make a new contract for the parties. 

We do not take that view of the case. The sale was, we think, un- 
derstood to be a sale of the entire lot as platted, for a price to be com- 
puted at the rate of five and one quarter cents per square foot on the 
number of feet in the lot. The mistake was, that both parties sup- 
posed the figures on the plat correctly represented the number of feet 
in the lot and accordingly computed the price at too small an amount. 
Now the aim of the court, in giving relief for a mistake, is to put the 
parties as nearly as possible in the situation they would have been in 
but for the mistake ; and there can be no doubt that, in this case, that 
aim will be better accomplished by rectifying the price than by annul- 
ling the conveyance. The contract here has been executed, and where 
the contract has been executed the court is slow to rescind it, even for 
causes which would be thought to warrant its rescission had it remained 
in fieri, Belknap t;. Sealey.^ And, certainly, where the mistake is of 
such a nature that it can be corrected and justice done the party ask- 
ing relief by its correction, it would be unreasonable to resort to the 
more extreme remedy of a rescission. To afford relief in this milder 
form is not to make a new contract for the parties, but simply to refuse 
to set aside the contract which they have made for themselves, under 
a mistake, provided the party profiting by the mistake will do a more 
perfect equity by correcting the same. 

The cases which have been cited by the plaintiff, as showing that 
rescission is the proper remedy, are cases where another remedy would 
not do justice to the party seeking relief. They are, for the most part, 
suits by purchasers who had been led into purchases of land by mis- 
takes as to its quality or quantity, which, but for such mistakes, 
they would not have made. Such is the suit of Belknap v. Seeley,* 
which is especially relied on by the plaintiff. The suit, in that case, 
was by the purchaser, and in the court of appeals, to which it was 
finally carried, the rescission decreed by the superior court was con- 
firmed, on the ground that the contract was yet executory — that there 
was a misrepresentation, though not fraudulent, of the quantity of 
the land, and that the mistake went to the essence of the contract.* 
But no case has been cited where a conveyance of land has been set 
aside at the suit of the vendor for a mistake, when it affected only the 
price to be received by him, and where it could be rectified by award- 
ing him an additional price. 

In the case of Barnes v. Gregory,* the plaintiff had sold the defend- 

1 4 Kernan, 143. '9 Daer, 670. 

• 4 Kenuui, 14S. « 1 Head (Tenn.) R. 230. 
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ant a tract of land at $S5 per acre, and had conveyed it by deed, de- 
scribing the same and estimating it to contain thirty acres. The tract 
did, in fact, contain forty-five acres, and the court awarded the plaintiff 
a ratable compensation for the excess over the estimate. In Horn v, 
Denton,^ a similar remedy was administered in relief of a similar mis- 
take. These cases are in point as precedents for the case before us, 
and they were, we think, well decided, according to the analogies 
which governed courts in administering equitable relief. 

We think, therefore, that the decree, in the form in which it was 
settled in the previous opinion of the court, ought to be entered in this 
case, except as to the matter of the costs of this rehearing, which vt^e 
will reserve for further consideration.' • ' ^ 



WILLIAM WALDKON v. THOMAS W. LETSOK 
SuPREMB GouBT, New Jbbsey, Ogtobeb Tebm, 1862. 

[16 New Jersey Equity Reports, 126.] 

The Ghancellob* [Gbeen]. In the year 1819, Thomas Letson 
was seized and possessed of a lot of land and premises, at the corner 
of Albany and Spring streets, in the city of New Brunswick, known 
as the tanyard lot. To the entire front of the lot on Albany Street, 
and to about one hundred and nineteen feet of the front on Spring 
Street, he claimed title by two deeds ; the first from the trustees of 
Freeman, dated in 1813, for that part of the premises which composed 
the original tanyard lot, and the second from Philip Oakey, dated in 
1822. In 1819 the original tanyard lot was enlarged by the addition 
of thirty feet on Spring Street, or Spring Alley, taken from the north, 
or rear end of two lots owned by Letson, fronting south on Ghurch 
Street In 1828 the tanyard lot was further enlarged, by additions 
from the north, or rear end of other lots on Ghurch Street, owned by 
Letson. Being thus seized, on the twenty -fifth of January, 1861,. 

1 2 Sneed (Tenn.) B. 125. 

2 Bailey v. Snyder, 13 S. & B. 160; Horn v. Denton, 2 Sneed, 126; Barnes «. Gregory, 1. 
Head, 230; Farenholt «. Perry, 29 Tex. 816; Ladd v. Pleasants, 39 Tex. 415; Western 'Co. 
V, Peytona Co., 8 W. Va. 406 Accord. 

In Coons v. North, 27 Mo. 78, a barer who paid too mnch because the land fell short waa- 
not allowed to recover the excess paid, but to rescind the contract altogether. 

The buyer was allowed to reduce the seller's claim for the purchase price in proportion! 
to the deficiency in the quantity of land in Weart «. Bose, 16 N. J. £q. 290, 297; Gallup o. 
Bemd, 132 N. T. 370; Quesnel v. Woodlief, 2 Hen. & Munf. 173 n. (1); and to recover for- 
the deficiency by an independent action for money had and received in Tarbell «. Bowman,, 
103 Mass. 341; Wilson o. Bandall, 67 N. T. 838; Hoover «. Sensman, (Pa. 1886) 4 Atl. B» 
780. 

No right of reiciision for one having the right of reformation, — One who is entitled to 
reformation of a contract or conveyance cannot insist upon a rescission of the contract or a 
reconveyance. Laver v, Dennett, 109 U. S. 90; B. B. Co. v, Steinfeld, 42 Oh. St. 449. — 
Ed. 

* Only a portion of the opinion of the court is given. — Ed. 
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Thomas Letson executed to his son^ John S. Letson, a mortgage to 
secure the payment of $6000 '' on all that certain lot of land, with 
the erections thereon/' situate on the southerly side of Albany Street, 
describing the land by metes and bounds, included in the two deeds 
from the trustees of Freeman, and from Oakey, but not including tiie 
additions subsequently made to the premises from the rear of the 
Church Street lots. On the fourth of February, 1859, upon a bill 
filed by William Dunham, an assignee of the said mortgage, a decree 
was made for the foreclosure and sale of said mortgaged premises. 
On the thirteenth of July, 1859, the premises were sold, by virtue of 
an execution issued upon the said decree, by the sheriff of Middlesex 
to William Waldron, who became the purchaser for $5530. On the 
twenty-seventh of July a deed, in pursuance of the sale, was exe- 
cuted to the purchaser. At the time of the sale, and for many years 
previous, the additions made from the Church Street lots had been 
enclosed and used with the tanyard lot, as a part of the same pre- 
mises. They were so at the time of the sale. Thirty feet of the 
principal building on the premises then stood on the ground taken 
from the Church Street lots not included within the description of 
the mortgage. The property, when offered for sale under execution, 
was spoken of by the sheriff as the tanyard property, though no 
description of it was grven by him variant from that contained in 
the execution. The purchaser took possession of the whole premises 
enclosed and known as the tanyard lot, and has expended $500 in 
repairs of the building on the premises. On the thirty-first of May, 
1861, Thomas W. Letson, a son of the mortgagor, who claims title to 
the premises by devise of his father, commenced an action of eject- 
ment for the recovery of the thirty feet on Spring Street upon which 
the grist mill stands. The bill in this cause was thereupon filed, claim- 
ing that the mortgage, execution, and sheriff's sale were intended to 
cover and convey the entire lot, with the buildings thereon, praying 
that the sheriff's deed might be reformed and rectified by inserting 
sixty-three instead of thirty-three feet, as the length of one of the 
lines on Spring Street, so as to include the premises in dispute, and 
that the plaintiff in ejectment might be restrained from further prose- 
cuting his action. 

The evidence renders it certain that the mortgage was understood 
and intended by both parties to cover the premises in dispute. The 
mistake arose from adhering, in the description, to the boundaries of 
the property as originally purchased, without adverting to the ad- 
ditions made from time to time to the rear of the lot from portions 
of other lots owned by the mortgagor. It was understood that the 
mortgage included the premises in dispute during the life of the 
mortgagor, after his death, and at the time of the foreclosure and 
sale by the sheriff. The purchaser entered into possession of the en- 
tire premises, as they had been held, used, and occupied by all the 
parties for over thirty years. Thomas W. Letson, by his answer, ad- 
mits that at the time of the sale he was not aware that the mortgage 
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did not include all the premises devised to him, as they then existed, 
or that he had any claim to any part thereof by reason of its not 
being covered by the mortgage^ and he excuses himself on this 
ground for not stating his claim at the time of the sale. 

Had an application been made on behalf of the mortgagee to re- 
form the mortgage prior to the decree of foreclosure, there could have 
been no doubt of his equitable title to relief. There is no more fa- 
miliar or salutary exercise of the power of a court of equity to relieve 
against mistakes in written instruments than that of correcting mis- 
takes in the description of the boundaries of lands conveyed or mort- 
gaged. It is equally clear that if the purchaser at the sheriff's sale 
had discovered the mistake before the delivery of the deed and the 
payment of the purchase money, he would have been relieved from 
the obligation of his bid on the ground that the bid was made under 
a mistake. 

The real question in the cause is whether the party is entitled to 
relief in the situation in which he now stands, and if to any, what 
that relief should be. Can the alleged mistake be rectified ? 

There is no mistake in the sheriff's deed. There is no variance or 
discrepancy between the description of the premises in the deed and 
in the execution. The sheriff has conveyed all that he was com« 
manded or authorized to sell and all that he advertised for sale. 

Nor is there any mistake in the proceedings in chancery under 
which the sale was made. The bill of complaint describes the pro- 
perty as it is described in the mortgage. The execution follows, as it 
must necessarily do, the description in the bill. The premises con- 
veyed by the sheriff were the same as those described in the bill, 
execution, and advertisements of sale, and were the only premises of 
which a sale could have been decreed under the bill filed in the cause. 
There is, then, no mistake in the proceedings which can be corrected. 
The mistake exists, not in the proceedings for foreclosure, but in the 
original mortgage upon which those proceedings are based. The cor- 
rection, if anywhere, is to be made there where the error originated. 
But the time has passed for correcting either the mortgage or the pro- 
ceedings under it. The mortgage has been extinguished, or the rights 
of the moi-tgagor under it determined by the decree. The decree has 
been executed. The rights acquired under it are vested. I am clear 
that the specific relief prayed for cannot be granted. 

Is the complainant without remedy ? 

The complainant claims to be protected in the possession and en- 
joyment of the premises for which he bid at the sheriff's sale and for 
which he paid the purchase money. They are the same premises 
which it was understood and believed, by persons present at the sale, 
were being sold. They are the same premises which the mortgagor 
agreed to mortgage, and which the mortgagee accepted as security for 
the mortgage debt. The mortgagee has received the price of the 
whole lot in satisfaction of the mortgage debt. The mortgagor has 
been relieved of his indebtedness to the extent of the price of the 
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whole lot. The parties now stand, in the full enjoyment of all their 
rights, precisely as they would have done had the mortgage been 
drawn, and the sale and conveyance made according to the intention 
and understanding of the parties. The complainant would seem to 
present a very strong claim to be protected in the quiet enjoyment of 
the premises, as against the mortgagor and his devisee. Having had 
the price of the entire lot applied to the extinguishment of the mort- 
gage debt, he can have no equitable title, as against the purchaser, to 
any portion of the lot. 

I proceed upon the assumption, which is fully justffied by the evi- 
dence, that it was understood not only by the purchaser, but by the 
bidders and persons generally at the sale, that the entire lot was 
being sold, and that the price for which it was struck off was the 
price for which the entire lot would have sold. If it were otherwise 
the rights of the mortgagee would have been prejudiced, and he, and 
not the purchaser, would have been entitled to equitable relief. 

It was suggested, upon the argument, that the whole difficulty ori- 
ginated in the neglect of the purchaser in not examining the descrip- 
tion in the sheriff's advertisements, and that a party will not be 
relieved against the consequences of his own gross carelessness. But 
is it gross carelessness in the purchaser at a sheriff's sale not to know 
that the description in the sheriff's deed does not include the entire 
premises which are understood to be offered for sale ? 

Undoubtedly the purchaser is bound to use reasonable diligence in 
ascertaining what the property is for which he is bidding at a public 
sale. But suppose he examines the description in the advertisement, 
how shall he know, except by an actual survey, that the description 
does embrace the entire premises which are offered for sale ? He 
may ascertain whether the description corresponds with the descrip- 
tion in the execution ; but how shall he know whether the execution 
follows the mortgage, or whether there are misdescriptions in the 
mortgage, or whether it covers the entire premises designed to be 
mortgaged ? 

Under a sale by execution at common law of a house and lot or of 
a farm, how is the purchaser to ascertain whether the description in 
the sheriff's deed includes the whole premises ? In the present case 
it is obvious that the discrepancy between the description in the ad- 
vertisement, and the visible boundaries of the lot, as offered for sale, 
oould only have been ascertained by actual measurement. 

The objections to granting relief to the purchaser are entirely of a 
technical character. The question arises between the devisee of the 
mortgagor and the purchaser under the sheriff's sale. There are no 
intervening equities to be affected by the decree. The mortgagee 
is a party to the bill, and admits the complainant's equity. The 
rights of persons interested, if there be such who are not parties to 
the bill, cannot be prejudiced by the decree. There is no necessity 
for an amendment either in the mortgage or the sheriff's deed. The 
ground of relief is that it is equitable that the complainant should 
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be quieted in the enjoyment of the premises in dispute. All that is 
required is that the defendant, the devisee of the mortgagor, should 
be restrained from proceeding at law, and should be decreed to release 
his title in the premises to the complainant. 

The form of relief was administered by Ghancellor Kent, in the 
case of a sheriff's sale under an execution at common law, where a 
mistake, as to the extent of the premises, was made in the sheriff's 
deed, under circumstances very similar to those which exist in the 
present case. De Biemer v, Cantillon.^ 

There is, it must be admitted, this distinction between the cases. 
In that case the mistake existed only in the sheriff's deed. The sale 
was made in pursuance of power vested in the sheriff, and in accord- 
ance with the terms of his advertisement.^ Here the mistake origi- 
nated in the mortgage. There was no mistake in the sheriff's deed. 
And the complainant is asking to be protected in the enjoyment of 
property for which the sheriff neither did nor could convey a legal 
title. But that circumstance, while it increases the apparent difficulty 
of administering relief, does not affect the substantial equity of the 
case. 

There is in this case a further ground of equity, viz., that the de- 
fendant stood by and permitted the property to be sold, and the pur- 
chaser to make improvements on the premises, without making known 
his title. But I am not disposed to rest the case at all upon that 
ground. I rest it upon the broad principle that where a parcel of 
land is sold under a decree of foreclosure, and is struck off and con- 
veyed to the purchaser under an erroneous impression that the mort- 
gage covers the entire tract, the price as for the entire tract being bid 
and paid, and the purchaser put into possession, and it is afterward 
discovered that, from a mistake in the description, the mortgage does 
not cover the entire premises intended to be mortgaged, by reason 
whereof the legal title fails, the purchaser is entitled to be protected 
in the peaceable possession of the land purchased. If the mistake 
in a mortgage may be corrected, it is just and equitable that the 
mortgagor should abstain from availing himself of the mistake to the 
prejudice of the purchaser. 

I think the defendant should be perpetually enjoined from proceed- 
ing at law, and be decreed to release his right and title in the pre- 
mises to the complainant; the form of release, if counsel cannot 
agree in regard to its terms, to be approved by one of the special 
masters of the court. 

The decree to be made without costs to either party, as against the 
other.* 

1 4 Johns. Ch. R. 85. 

* Steward v, Pettigrew, 28 Ark. 873, was similar to De Riemer v. Cantillon. 

A mistake will be rectified in a commissioner's deed which does not conform to the actnal 
terms of the sale, just as in the case of sales between individuals. Cosby v. Wickli£Fe, 13 
B. Mon. 203; Dawson v. Goodwin, 15 B. Mon. 489; Miller v. Craif?, 83 Kv. 023. — Ed. 

• Qnirey v. Parker, 87 Cal. 465; Basey v. Moraga, 130 Cat. 586; Greeley «. DeCotteft j^j> 
94 Fla. 476; Peck v, Osteen, 37 Fla. 427;"Zing«em v, Kidd, 29 N. J. Eq. 516 Accord. *^***r#^ 

Stephenson v. Harrison, 131 Ala. 470; Rogers «. Abbott, 37 Ind. 188; MiUer v. Kolb, 43 '^ 
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HAMAB V. MEDSKEK and Othebs. 

SUPBEME GOUBT, INDIANA, MaY TesM, 1878. 

[60 Indiana ReporU, 413.] 



WoBDEN, J.^ This was an action by the appellant, against the 
appellees, who were the children and heirs at law of Mary J. Med- 
sker, deceased, and against Jacob Medsker, the surviying husband of 
the deceased* 

The complaint alleged, in substance, that on the 19th day of August, 
1871, said Mary J. Medsker, now deceased, was the owner, in her own 
right, of certain real estate, situate in the county of Hamilton, and 
State of Indiana, being forty acres, more or less, which is fully de- 
scribed by metes and bounds ; that on that day the plaintifE purchased 
the same of her for the sum of one thousand six hundred dollars, in 
hand paid to said Mary J., and on the same day, in pursuance of his 
purchase, took possession of the land ; that on the same day, the said 
Mary J. Medsker, together with her husband, Jacob Medsker, in 
order to convey to the plaintiff the land so purchased by him, executed 
a conveyance to him, duly signed, sealed and acknowledged by said 
Mary J. and her said husband ; that, by mistake of the dmftsman who 
wrote the deed, the description of the land therein was defective, in 
this, that, after the words " commencing eighty rods west," the words 
<< of the southeast corner of the southeast quarter " were omitted, and 
that in consequence the starting-point, in describing the metes and 
bounds of said tract of land, was inaccurately stated ; that the tract 
of land herein first described is the identical tract of land intended to 
be conveyed by said deed at the time of the execution thereof by all 

Ind. 220; Keepfer v. Force, 86 Ind.81, 87; Armstrongo. Short, 95 Ind. 326, 331; Armstrong 
V, Hufiy, 156 Ind. jS06, 627; Provost v. Kebman, 21 Iowa, 419 {9emblt)\ Haler v, Bagley, 
37 Mo. 363; Schwickerath v. Cookeev, 53 Mo. 75 (two judges dissenting); Davenport r. 
Sovil, 6 Oh. St. 459; Dickey v. Beatty, 14 Oh. St. 889 (guardian's sale); Blodgett v. Ho- 
bart, 18 Vt. 414 Contra. 

In Miller v. Kolb, tupra^ the court said, p. 222: "Here there was no action to correct 
the mistake in the mortgage before it was foreclosed; nor was any correction of it sought 
in the action brought for its foreclosure. But the purchaser at the sheriff's sale asks for a 
correction of the mistake in the mortgage, in the judgment of foreclosure, in the order of 
sale issued thereon, in the advertisements of the land for sale, in the officer's return, and 
in the deed; that we shall make them apply to another piece of land than that mentioned 
and described in them, and, in effect, rest in him the title to a tract or piece of land which 
was not mortgaged, not directed to be sold, nor advertised, not in fact sold, and never con* 
Teved to him." 

la Marks v. Taylor, 23 Utah, 470, the court declined to grant the relief given in Wal- 
dron o. Letson because it did not appear that the sheri£F pointed out to the bidders at the 
sale in front of the court-house the exact premises intended to be sold. 
I Mistake in deed of conveyance continued in execution tale, — In accordance with the 



\J\' \ idoctrine of the principal case, if, bv mistake, a deed fails to convev the res sold, and the 



J^ 



sheriff follows the misdescription in the execution and sale, but the proceedings are under- 
stood by all concerned to relate to the res which should have been conveyed, the execu* 
tion purchaser may compel a conveyance of the correct res by the original grantor. Van* 
derbeck v. Perry, 28 N. J. Eq. 867. — Ed. 
1 A portion of the opinion of the court is omitted. — Ed. 
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the parties tbereto, being the same tract that he purchased, paid for 
and took possession of as before stated ; that the plaintiif put his deed 
upon record, and did not discover the defect in the description until 
after the death of said Mary J. 

We have no brief for the appellees, and are, therefore, not advised 
in what particular the complaint was supposed to be defective. 
We infer that the demurrer was sustained on the ground that, in 
the opinion of the court below, the mistake could not be corrected 
as against a married woman, and therefore could not, as against her 
heirs. 

We have the following statutory provision, viz. : — 

*' No lands of any maiTied woman shall be liable for the debts of 
her husband ; but such lands and the profits therefrom shall be hei 
separate property, as fully as if she was unmarried : Provided, That 
such wife shall have no power to encumber or convey such lands 
except by deed, in which her husband shall join." 1 R. S. 1876. 
p. 550, sec. 5. 

This provision has been so far modified, by another statute, as thai 
a seal is dispensed with in instruments executed by husband and 
wife, as in other cases. The American Insurance Go. v, Avery.^ 

Doubtless the lands of a married woman can be conveyed or encum- 
bered in no other mode than that prescribed by the statute ; and her 
agreements in relation thereto, not executed in the manner prescribed 
by the statute, are void. Baxter v. Bodkin ; * Stevens v. Parish ; • 
Shumaker v. Johnson;* Behler v. Weyburn ; * The American Insur- 
ance Co. V. Avery, supra ; Glidden v. Strupler ; • Dickinson v. Glen- 
ney.^ 

Where a married woman has attempted to convey her estate, but 
the conveyance is defective for want of compliance with the requi- 
sites of the statute, a court of equity will not lend its aid. 

In such case the court will not require her to make a conveyance in 
accordance with the requirements of the statute, as this would not 
only contravene the policy of the law, but it would be requiring her 
to make such a contract as she herself has not made. 

Nor is there, in such case, any valid contract that can be enforced 
by way of specific performance, because the feme covert is incapable 
in law of making such contract except in the manner prescribed by 
the statute.^ Dickinson v. Glenney, supra. 

1 60 7nd. 566. > 25 Ind. 173. • 29 Ind. 260. ^ 85 Ind. 83. 

« 59 Ind. 143. « 52 Pa. State, 400. 7 27 Conn. 104. 

8 McBride v. Wilkinson, 29 Ala. 602; Jenkins r. Harrison, 66 Ala. 345; BIythe v. Dar^^in, 
68 Ala. 870; Cox v. Holcomb, 87 Ala. 589; Henderson v. Kirkland, 127 Ala. 185; Holland 
9. Moore, 39 Ark. 120; Barrett o. Tewksbarv, 9 Cal. 13; Dickinson v. Glenuey, 27 Conn. 
104; Russell v. Rumser, 35 111. 362; Board v. Davison, 65 III. 124; Breit v. Yeaton, 101 III. . -r 

242; Parish v. Camplin, 139 Ind. 1 (temble); Grapenfjfetter r. Fejervary, 9 Iowa, 163 (win- /^vh^***; ^ 
He); Heaton r. Frrberii^r, 38 Iowa, 185; Barrett v. Shackleford, 6 J. J. Marsh, 582; Gebb .-ic^Ufu^ 
V. Rose, 40 Md. 387; Tiernan r. Poor, 41 Md. 633; Jewett v. Davis, 10 All. 68; Townsley 
V. Chapin, 12 All. 477; Chanvin v. Wagner, 51 Mo. 531; McRevnolds v. Grubb, 150 Mo. 
852; Martin v. Dwelly, 6 Wend. 9; Knowles v. McCamly, 10 Paige, 342; Green v. Brav« 
ton, 1 Dev. £q. 500; Carr v. Williams, 10 Oh. 305; Piircell v. Goshom, 17 Oh 10& 
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But where, as in this case, a married woman has sold her land and 
received the purchase-money, and has executed a deed intended to 
'convey the same, in conjunction with her husband, in all respects in 
accordance with the statute, and perfect except in the descrix>tion of 
the land sold and intended to be conveyed, we think the mistake in 
the description may be corrected as against her, and, of course, as 
against her heirs. 

If such mistake could not be corrected, gross wrong and injustice 
would result. It is scarcely necessary to say that it would be grossly 
unjust for her to retain the purchase-money and also the land* 

By the reformation of the deed and the correction of the mistake, 
the object and policy of the statute are not contravened or thwarted. 

A deed has been executed by the wife, in conjunction with her hus- 
band, for the land intended to be conveyed. This satisfies the require- 
ments of the statute, and the title of the purchaser ought not to be 
defeated by the mistake in the description of the land intended to be 
thereby conveyed. 

The judgment below is reversed, with costs, and the cause re- 
manded, with instructions to the court below to overrule the demurrer 
to the complaint, and for further proceedings.^ 

(Bat rule otherwise now by statute. Goshom v. Purcell, 11 Oh. St. 641.) Cannon v. 
Beatty, 19 B. I. 524; Justis v, English, 30 Gratt. 565 Accord. 

Kennard v. George, 44 N. H. 440 Contra. 

Similarly, equity will not compel the reformation of other conveyances which fail to 
comply with statutory formalities. Ex parte Bulteel, 2 Cox, £q., 243 (Beglstry Act); Hih- 
bert V. Bolleston, 3 Bro. C. C. 571 (Begistry Act); Thompson v. Leake, 1 Madd. 39 (Begis- 
try Act); Bolton v. Williams, 2 Yes. Jr. 138, 4 Bro. C. C.297 8. c. (Annuity Act); Bright 
«. Boyd, 1 Story, 478 (sale by administrator); Moreau v. Detchemundy, 18 Mo. 522 (sher- 
iff's deed); HaU v. Klepzig, 99 Mo. 83 (sheriff's deed); Allen v. Harnett, 116 Mo. 278 (sher- 
iff's deed). 

1 Gardner V. Moore, 75 Ala. 394; Witherington v. Mason, 86 Ala. 845; Tillis v. Smith, 
108 Ala. 264; Savings Society v. Meeks, 55 Cal. 871; Stevens r. Uolman, 112 Cal. 345 
(overruling Leonis v. Lazzarovitch, 55 C!al. 52); Christensen v. Hollingaworth (Idaho, 
1898), 53 Pac. B. 211 ; Bradshaw v. Atkins, 110 111. 323; Snell v. Snell, 123 111. 403; Carper 
9. Munger, 62 Ind. 481; McKay v. Wakefield, 63 Ind. 27; Wilson v. Stewart, 63 Ind. 294; 
Styers v. Bobbins, 76 Ind. 547; Dunn v. Tousey, 80 Ind. 288; Parish v. Camplin, 139 Ind. 
1; Tichenor v. Tankey, 89 Ky. 608 Accord. 

Moulton V. Hurd, 20 111. 137; Ifartin v. Hagardine, 46 111. 822. (But see Snell v. Snell, 
123 m. 403.) Shroyer v. Nickell, 55 Mo. 264 (but wife bringing ejectment must account 
for purchase-money received and value of improvements less rental value); Atkinson v. 
Henry, 80 Mo. 15 1, 153 (same as preceding case); McBeynolds v. Grubb, 150 Mo. t'52; 
Montana Bank v. Schmidt, 6 Mont. 609; Davenport v. Sovil, 6 Oh. St. 459 (rule others 
wise now by statute. Groshom v. Purcell, 11 Oh. St. 641); Pilchcr r. Smith, 2 Head, 209 
(but land held as security for repayment of purchase-money). Petesch r. Hambach, 48 
Wis. 443; Conrad v. Schwamb, 53 Wis. 372; O'Malley tJ. Buddy, 79Wi8»4^ Contra. 

Beformation has been allowed in some cases when the mistake ^Iffnot inThe description 
of premises or terms of a mortgage, but in the omission of the name of the husband or 
wife from the body of the conveyance, the deed being only signed and acknowledged by 
both parties. Collins v. (}omweIl, 131 Ind. 20; Parish v. (}ompton, 139 Ind. 1; Ellison v. 
Branstrator, 153 Ind. 146. 

See, contra. Cannon v. Beatty, 19 B. I. 524. See also Chapman t. Long, 66 Vt. 656; 
Dietrich v. Hutchinson, 73 Vt. 134. (Land was conveyed to a married woman upon the 
understanding that she was to make a mortgage back to the grantor; the mortgage was 
made but was inoperative because the husband's name was not in the body of the mort- 
gage. — Beformation of the mortgage was denied, but rescission was allowed and the mar> 
ried woman was compelled to surrender the land altogether.) 
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P. TABOR V. S. T. CILLEY and Others, 
Supreme Court, Yermont, January Term, 1881. 

[58 V«rmorU Reports, 487.] 

Ebdfield, J.^ The orator seeks by his bill to reform and enlarge 
the mortgage, so that it may include other than the notes expressly 
named in it. 

The defendant Cilley, at the time the mortgage was executed, was 
indebted to the orator in the sum of $2750, specified in six promissory 
notes, five of which were for $500 each, and one for the sum of $250. 
The two first notes, only, are named in the mortgage, amounting to 
$1000. The mortgage contains an accruing clause in these words, 
viz., " And also for the payment to said Tabor, his heirs and assigns, 
of all other sums of money which may hereafter become due f^om 
said Cilley to said Tabor on promissory notes or otherwise." This 
secured such indebtedness as should thereafter accrue and become pay- 
able. The master reports that the mortgage was read to the omtor 
and the defendant, and both parties were satisfied with the language 
used as expressing the contract made by the parties. The master also 
finds the fact that the parties intended to secure the six notes and all 
future indebtedness ; and supposed the language used in the mort- 
gage embraced in meaning and efEect the six notes. 

I. The objection of the defendants that parol testimony is not 
admissible to show that the actual contract was different from that 
expressed in the deed, we think, is not well taken. The jurisdiction 
of a court of equity, to reform a contract, and make it conform to the 
actual agreement of the parties, is well established; and from the 
nature of the case, when the written contract expresses a different 
agreement, the actual and real contract can only be proved by parol 
evidence. 

IL The parties having expressed concurrence and satisfaction with 
the language of the deed, and having executed it, with full knowledge 
of the language of the contract, it is claimed there is no error of 
fact ; and if there be a mistake, it is, rather, a mistake of law, against 
which there can be no relief in this court. But when the written 
contract, as applied to the subject-matter, conveys a different right, or 
effectuates a different purpose, from that intended by the parties; 
and that is made clear and certain, courts of equity will not refuse 
redress, although the language of the contract was intentionally used, 
and will treat the mistake as one of fact. 

Defective execution of other statutory powers, — Refonnation of mistakes in descriptioo 
have been decreed in the case of deeds otherwise only ezecated under other statutory 
powers. Houx v. Bates Co., 61 Mo. 391 (deed of county commissioner). (See Ware «. 
Johnpon, 55 Mo. 600; Wannall v. Kern, 51 Mo. 150).— Ed. 

L Only the opinion of the court is given, and a part of the opinion to the effect that the 
mistake in a writing may be shown by parol evidence is omitted. — Ed. 
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III. The defendant Gilley, the mortgagor, was insolvent at the time 
the mortgage was executed* It was competent for the unsecured 
creditors, by legal proceedings, to have obtained an equal distribution 
of the mortgaged property among all the creditors. The master's 
report states that Josiah White, a creditor of Cilley to the amount of 
1^300, examined the records at the town clerk's office, and found that 
the mortgage secured only 1^1000 of old indebtedness, and made in- 
quiry of Gilley as to the state of his indebtedness to the orator, and 
was informed by him that the orator was to advance money to pay 
Cilley's unsecured debts ; and that White would have instituted pro- 
ceedings in insolvency before the orator's lien became absolute if 
he had not understood that $1000 of old indebtedness was all that 
was secured by the mortgage. And that one Hunt signed a note as 
surety for said Cilley for the sum of 1^250, understanding and believ- 
ing that the orator's mortgage was only 1^1000, which he would not 
have done if he had supposed the orator's mortgage was for $2750— 
the entire value of the farm. 

It is certainly not in the natural and ordinary course that one 
attempting to secure six notes should name but two, and use no lan- 
guage in the deed that would indicate or give the least intimation 
that he held more than the two notes described in the deed. There 
is at least ground for suspicion that the moi-tgage was thus written 
to lull the creditors into security and avoid proceedings in insolvency. 
The fact is found in the case that such has been its operation. The 
rights and interests of third parties would be changed to their detri- ' 
ment if the orator should now be allowed to reform and enlarge the 
mortgage ; and to that extent it would operate as a fraud upon them. 

The decree of the court of chancery is reversed, and cause remanded| 
with directions to enter a decree for the orator covering the two notes 
described in the mortgage with interest The costs to be equitably 
Apportioned by the court of chancery. 




DAGGETT and AnotSer v. AYER and Another. 
Supreme Gourt, New Hampshire, December, 1888. 

[65 New Hampshire ReportM, 82.] 

'iiLL in equity, to reform a deed. January 6, 1863, Francis B. 
Aver made and delivered to the plaintiffs a wari-anty deed of lot 
No. 1, on a certain plan of lots. At the time of making the deed Ayer 
pointed out to the plaintiffs lot No. 2, adjacent to lot 1, as the 
land he was selling and conveying to them. The plaintiffs paid the 
purchase-money, entered upon lot 2, and occupied it until 1869, when, 
following the description contained in Ayer's deed to them, they con- 
veyed lot 1 with warranty to James Whitney, who entered upon and 
occupied lot 2. 
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Ayer had no title to lot 2. He never had or claimed title to^ and 
was never in possession of, lot 1. The plaintiffs and Whitney were 
informed and first became aware that lot 1 instead of lot 2 was de- 
scribed in tlie deed, in 1871. They have never claimed any title to 
lot 1. The defendants are the widow and heir at law of Francis B. 
Ayer, and took property from his estate. In a proceeding to which 
neither F. B. Ayer nor the defendants were a party, the deed from the 
plaintiffs to Whitney was reformed so as to describe lot 2.^ 

Carpentbr, J. The plaintiffs ask that Ayer's deed conveying to 
them lot No. 1, to which he had no title, may be so reformed as to 
convey lot No. 2, to which he had no title. The correction is sought, 
not to establish a title to lot 1, but to give the plaintiffs a right of 
action on a covenant for title to lot 2 in place of their right of action 
on the covenant for title to lot 1, which has apparently become barred 
by the statute. The possession of lot 1 by the owner at the time 
Ayer's deed to the plaintiffs was delivered was equivalent to an evio* 
tion. The covenant was broken as soon as it was made. Immedi- 
ately upon the delivery of the deed a cause of sUtioh on the covenant 
of warranty accrued to the plaintiffs. Duvall v. Cr9.ig ; * Noonan v, 
Lee ; • Curtis v. Peering ; * Loomis v. Bedel j * Drew v. Towle j • Raw. 
Cov. 151-158. 

A like cause of action accrued to Whitney on the plaintiffs' cov- 
enant of warranty immediately upon their conveyance of lot 1 to him 
in 1869. He could maintain no action in his own name against Ayer, 
because of the technical difficulty that Ayer's broken covenant was. 
not assignable, and the plaintiffs' right of action thereon did not. 
pass to him. He might perhaps (especially if his remedy against the* 
plaintiffs was for any cause ineffective, as, if they were insolvent)* 
maintain an action in the plaintiffs' name, but for his benefit, against 
Ayer. Clark v. Swift ; ^ Raw. Cov. 357, 368. Neither Whitney nor 
the plaintiffs were injured by the mistake in the deeds, and its.cor- 
rection would not benefit them. No reformation of either deed was. 
necessary or desirable. Without it, both of them had a full and com»» 
plete remedy for the wrong done to them by the breach of the covb- 
nants. Equity does not interpose to correct mistakes by which the- 
rights or interests of the parties are not affected. Barton v. Croy- 
don ; ' 1 Sto. Eq. Jur. s. 151. 

No reformation of the deeds would now be necessary,, or of any^ 
benefit to the plaintiffs or to Whitney, if the plaintiffs' right of actiotv 
against Ayer on his covenant of warranty in the deed as it stands were 
not barred by the statute. With a full knowledge of the facts in 1871,. 
the plaintiffs and Whitney slept on their rights for twelve years be- 
fore the plaintiffs' cause of action against Ayer became barred by 
lapse of time. During all this period, if they had chosen to act, they 

1 ThA statement of the case and the opinion of the court have been slightly cartaiTecl 
— Ed. 

* 2 Wheat. 61, 62. • 2 Black, 507. * 12 Me. 499. « 11 N. H. 74. 

• 30 N. H. 581. 7 3 Met. 890, 395. 8 68 N. H. 417, 418. 
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might have obtained full satisfaction for the injury they suffered by 
the breach of the coyenant of warranty. It may be a question whether 
equity will, in any case, reform a contract • for the mere purpose of 
avoiding the effect of the statute of limitations, and if it will, whether 
it will do so under the circumstances disclosed, — whether it will re- 
form a contract in order to give a party a remedy exactly equivalent 
to a remedy which he has lost by his own laches. If, in proper cases, 
it may do both, it is not made to appear that justice requires it to be 
done in this case. 

A reformation of either deed alone will give neither to the plain- 
tiffs nor to Whitney a right of action against the defendants. If Ayer's 
deed is made to convey lot 2, while the uncorrected deed to Whitney 
conveys lot 1, the plaintiffs will have no cause of action, because they 
were not evicted from lot 2, and were not injured by Whitney's evic- 
tion. Whitney can maintain no action against the defendants, be- 
cause lot 2 is not conveyed to him. He is a stranger to Ayer's title. 
For similar reasons, if the deed to Whitney is made to convey lot 2, 
while Ayer's deed to the plaintiffs conveys lot 1, neither Whitney nor 
the plaintiffs will have any cause of action against the defendants. 
By the correction of either deed alone the rights and liabilities of 
the defendants are not affected, nor those of the plaintiffs and Whit- 
ney, except as between themselves. Both deeds must be reformed so 
as to convey lot 2, in order to be of any benefit to the plaintiffs or to 
Whitney as against the defendants. The sole object of any correc- 
tion is to make Whitney's eviction from lot 2, by Locke, in 1883, a 
breach of Ayer's covenant of warranty, instead of the plaintiff's evic- 
tion from lot 1, in 1863, upon which the right of action is barred by 
the statute. Upon the question whether the deed shall be reformed, 
all the parties interested are entitled to be heard. The defendants 
are not affected by the correction of the plaintiffs' deed to Whitney, 
because neither they nor their ancestor Ayer were parties to that pro- 
ceeding. Whitney is not a party to this bill for the correction of 
Ayer's deed to the plaintiffs, and will not be affected by any judgment 
that may be rendered. As he is not bound by any decree in this suit, 
neither will the defendants be bound by it in any suit which he may 
bring against them. 

The bill must be dismissed on both grounds, — (1) because it does 
not appear that justice requires the correction to be made, and (2) 
because a decree in this suit reforming the deed, would be of no bene- 
fit to the plaintiffs. 

Bill dismissed,^ 

1 No rtlitf if rtformation would he /utile. — A contract will not be reformed, if as re- 
fonned its operation would be tbe same as before, — Gardner v. Knight, 124 Ala. 278; nor 
if as reformed it would still be a nullity either because of non-compliance with statutory 
requirements, — McCrary «. Williams, 127 Ala. 251; Day v. Shiver (Ala. 1903), 33 So. R. 
831 ; or by reason of its illegal character, — Phillips v. Thorp, 10 Oreg. 494 ; or because 
barred by a couTentional time limitation, — Davidson v. Phoenix Co., 4 Sawy. 594 ; Thomp- 
son 9. Phoenix Co., 25 Fed. R. 296 (see Steel v. Phoenix Co., 51 Fed. R. 715)! 

Nor will equity reform a contract by increasing the rate of interest from 7 to 8 per cent., 
if the parties, intending that interest should be paid at the larger rate, made the rate 7 per 
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WHITE v. WHITE. 
Before Sib James Bacon, Y. C, Deoembeb 7, 1872. 

[Law Reportt, 15 Equity CateSj 247.] 

This was a suit for the rectification of a deed, which, by the mis- 
take of a clerk, described as part of the property a moiety of the 
Swanscombe Cement Works, instead of the entirety, intended by both 
parties.^ 

Mr, Marten, for the plaintiffs. In Stock v. Vining* the Master 
of the Kolls ordered the deed itself to be rectified without a convey- 
ance, and His Lordship authenticated the alteration by signing his 
initials against the alteration. 

In Squibb v. White' the Master of the Bolls appears to have con- 
sidered it sufficient to order the rectification, and to direct a copy of 
the order to be indorsed on the deed. 

It is submitted that the latter mode is sufficient, and is the proper 
practice. 

Mr. Eodwellf for the defendants. It may be doubted whether a 
conveyance of the outstanding moiety is not necessary after the 
dictum of Lord Gottenham, C, in Marquis of Exeter v. Marchioness 
of Exeter.* There, however, more property had passed than was in- 
tended, instead of less, as here. 

Sib James Bacon, V. G. In my opinion a declaration that the 
deed ought to be rectified, followed by an order that it be rectified 
accordingly, will be sufficient to pass the legal estate without a con- 
veyance. 

If the parties desire it, I will put my initials to the alteration, as 
was done by the Master of the Bolls in Stock v. Yining ; * but I do 
not consider it necessary, as, in my opinion, the order will be suffi- 
cient without more.* 

cent in the writing because they believed that a written agreement for 8 per cent, wonid be 
▼Old for usnry. Greene «. Smith, 160 N. Y. 588. 

Collateral secnritr for a note supposed to be good, but really illegal, cannot be made a 
security for the original liability for which the note was given. Leavitt v. Palmer, 8 N. T. 
19. — Ed. 

1 The statement of facts has been abridged. — Ed. * 25 Beav. 285. 

* Set. on Dec. vol. i. p. 498. < 8 My. & Cr. 821, 826. 

S 25 Beav. 285. 

< Squibb v. White, 2 Set. Decrees, (5th Ed.) 1437; Stock v. Yining, 25 Beav. 285; Hanley 
«. Pearson, 18 Ch. D. 1^45, 549 Accord, 

But a conveyance was deemed necessary in Exeter v, Exeter, 8 M. & Cr. 821 (per Lord 
Cottenham, C); Clark v, Malpas, 4 D. F. & J. 400, 405 (correcting the judgment of Rom- 
illy, M. R., in 81 Beav. 80, 88); Malmesbnri'^ v. Malmesbury, 81 Beav. 407; Smith v. 
Greeley, 14 N. H. 878; Craig v. Kittredge, 28 N. H. 281, 286; Gillespie v. Moon, 2 John. 
Ch. 585, 602. The judgment in White v. White, it is evident, was based lai^ly upon the 
decisions of Sir John Romilly in Squibb v. White and Stock 9, Yining, cited in the preced- 
ing paragraph. It is all the more significant, therefore, that Lord Romilly, after reflect- 
ing upon the judgment of Knight, Bruce, and Turner, L. JJ., in Clark «. Malpas, tupra, 
changed his mind and decided in the later case, Malmesbury v. Malmesbury, fupra, that a 
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conveyance was necessary, fa^'ing, p. 418: " My respect for the opinion of the Lords Jus- 
tices has made mo think fully on the point as to a reconveyance. I think, that as this is a 
case of rectification, you will not get the legal estate without a reconveyance." — £d. 



Reformation ahd CoNSSQUEirriAi. Relief in the same Suit. — A plaintiff entitled 
to reformation of an instrument may obtain in the same suit a decree for reformation and 
for the enforcement of his rights under the instrument as reformed, whether the addi- 
tional relief considered by itself would be sought in equity or at common law, e. g, — 

Keformation and sptcijic performance. — Olley «. Fisher, 34 Ch. D. 367; Murphy ». 
Rooney, 45 Cal. 78; Kee v. Davitt, 137 Cal. 466; Hunter v. Bilyeu, 30 III. 228; Ring v. 
Ashworth, 3 Iowa, 452; Hallam v. Corlett, 71 Iowa, 446; Hall v'ciagett, 2 Md. Ch. 151; 
O'Keefe v. Irvington Co , 87 iMd. 196; Tilton v, Tilton, 9 N. H. 385; R. R. Co. «. Stem- 
feld, 42 Ohio St. 449; Kelley v. McKinney, 5 Lea, 164; Creigh v. Boggs, 19 W. Va. 240. 

Redemption and foreclosure of a mortgage. — Houston v. Fall, 86 Ala. 232; Withering- 
ton V, Mason, 86 Ala. 345; Hutchinson v. Ainsworth, 73 Cal. 453; Christensen v. Hollings- 
worth (Idaho, 1898), 53 Pac. R. 811; Hunter e. McCoy, 14 Ind. 528; Schafer v. Wilson, 113 
Conn. 475; Miller v. Davis, 10 Kan. 541; Mosby v. Wall, 23 Miss. 81; McClurg v. Phillips, 
49 Mo. 315; DePeyster v. Hasbrouck, 11 N. Y. 582; Davenport r. Sovil, 6 Ohio St. 459. 

Reformation^ tn;tmction, and removal of a cloud vpon title. — Bieler v. Dreher, 129 Ala. 
384. 

Reformation and comQgj^law^^^Jly^ by payment ofdtbi or damages. — Brugger v. State 
Co., 5 Sawy. 304; Butler v. Barnes, 60 Conn. 170, 190; West r. Suda, 69 Conn. 60; Taylor 
9. Glens Falls Co. (Fla., 1902), 32 So. R. 887; Rigsbee v. Trees, 21 Ind. 227; Palmer Co. «. 
Heat Co. (Ind. 1903), 66 N. E.690; Franklin Co. v. McCrea, 4 Greene (Iowa), 229; Guem- 
tey 9. American Co., 17 Minn. 104; Stewart v. Carter, 4 Neb. 564; Gooding v. McAlister, 
9 How. Pr. 123; Bidwell v. Astor Co., 16 N. T. 263; Welles v. Tates, 44 N. Y. 525; Mc- 
Gonbray v. St. Paul Co., 50 N. Y. Ap. Div. 416 (affirmed 169 N. Y. 590); Hand c. Prov. 
Co., 77*N. Y. Ap. Div. 338; McCoun «. Sims, 69 N. C. 159; Globe Co. v. Boyle, 21 Oh. 
St. 119. ■^jLL>^r--i-' ^ivMM, U vr^ ^ 

An anomalous practice obtains in Wisconsin^ Although a claim may ha madft in t^^ nAma 
proceeding for reformation and the payment of a debt or damages due under the contract a s 
r eformed the Jattar mli<»f j[b regarded as so puraly legal that a jury trial is essential to d e« 
tannine the amonnt of the recovery. Harrison ^7 Juneau, 17 Wis. 840; ()9TJbToWv, 
White, 74 Wis. 425; Anlfman Co. 9. McUonongh, 110 Wis. «M. — JLP. • 
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SECTION II. 
Unilateral Mistake of Fact. 



Q. DONIOL V. THE COMMERCIAL FIRE INSURANCE CO. 
Supreme Coubt^ New Jersey, May Term, 1881. 

[84 New Jeney E^Uy R^^ot% 80.] 

The Chancellor. The object of this suit is to reform a policy 
of insurance against loss or damage by fire, issued by the defendant 
in favor of the complainant's wife, on her application, on the 4th of 
March, 1875. The complainant alleges that the policy was in fact 
taken out for him, and that his wife's name was inserted therein in- 
stead of his own, through mistake. The proof is that when it was 
taken out there was already a policy for 1^8000 on the property (which 
was a dwelling-house, and the furniture therein, in Carrieville, in 
Bergen County), issued by the Williamsburgh City Fire Insurance 
Company, December 24, 1874, to the complainant^ in his own name. 
Shortly before the application to the defendant was made, the com* 
plainant's wife took out a policy from the State Insurance Company, 
in her own name, for the like amount — $8000 — on the same pro- 
perty, and the policy issued by the defendant was also for the same 
sum and on the same property. The property was destroyed by fire 
in nine days after these two last-named policies were taken out. The 
application which resulted in the issuing of the policy by the defend- 
ant was made to Reinhold Boeklen, Jr., an insurance agent in New 
York ; but inasmuch as the company of which he was agent (the Han- 
over Insurance Company) declined all risk where the property was 
not in the city of New York, he, at Mrs. Doniol's request, undertook 
to obtain the insurance for her from another company. She requested 
that the policy should be issued in her name, and he made application 
for her accordingly. There is no evidence whatever of any mutual 
mistake on the part of the parties to this suit in the issuing of the 
policy, or of any fraud on the part of the defendant. The latter issued 
the policy in accordance with the application. The Williamsburgh 
policy was indeed delivered to it, but it was so delivered merely to 
give the description of the property, and when it was delivered there 
was attached to it a piece of paper on which Mrs. Doniol's name was 
written. It is argued, and the complainant's case rests on that claim, 
that the defendant had notice by the Williamsburgh policy that the 
property was the complainant's, and not his wife's. But the applica- 
tion was for a policy in the name of Mrs. Doniol; and she represented 
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that she was the owner of the property. The defendant was^ of oonrse, 
right in issuing the policy to her accordingly. 

The bill will be dismiasedj with costs} 
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GUN V. McCAETHY. 
High Court of Justice^ Ibeland, January 21, 1883. 

[Law Eepof% Ireland, 13 Chancery Divition, 804.] 

On the 30th September, 1881, T. F. Eahilly, acting for the plaintiff, 
offered to giro a lease of a certain house in The Mall, Tralee, for 
ninety-nine years at a rent of £33 10«. a year. On the 1st October 
the defendant replied accepting the terms proposed. 

A lease of the premises to the defendant for ninety-nine years was 
afterwards prepared, at the yearly rent of £33 lOs,, and was executed 
by the plaintiff and defendant, bearing date the 23d December, 1881. 

Upon the whole of the evidence, which it is not deemed necessary 
for the purposes of the present report to state in detail. Judge Elana^ 
gan was of opinion that the figures £33 10^. in the letter of the 30tli 
September were a mistake on the part of Bahilly for £53 10«. or 
some higher rent, and that the defendant knew that it was a mistake, 
and that the error was continued in the lease by the solicitor, who, in 
preparing it, followed the letter. On the other hand. His Lordship 

1 Befonnation was denied in the following cases because the mistake was merelj uni- 
lateral : Beaumont v, Bradley, T. & R. 41; Lloyd v. Cocker, 19 Beav. 140; Rooke v. Ken- 
sington, 2 K. & J. 753; Wythes v. Labouchdre,' 8 DeG. & J. 693, 601; Fowler «. Fowler, 4 
DeG. & J. 250; Sells v. Sells, 1 Dr. & Sm. 42; Bentley v. Mackay, 4 DeG. F. & J. 279 
($embie); Eaton v, Bennett, 34 Beav. 196; Griffiths v. Jones, 15 £q. 279; Heame v, Bfarine 
Co., 20 Wall. 488, 490, 491; Fulton «. Colwell, 112 Fed. R. 881, 110 Fed. R. 54; Haney v. 
United States, 13 Ct. CI. 822; Barfleld v. Price, 40 Cal. 535; Cox v. Woods, 67 Cal. 817; 
Metrop. Ass'n v. Esche, 75 Cal. 513; Crane v. McCormick, 92 Cal. 176; Placer Bankv. Free- 
man, 126 Cal. 90; Brainerd v. Arnold, 27 Conn. 617; Comer v. Granniss, 75 Ga. 277; CoiBng 
9. Coffing, 16 III. 457; Cunningham v. Wrenn, 28 III. 64; Sutherland «. Sutherland, 69 HL 
481 ; Douglas «. Grant, 12 111. Ap. 278; Nelson v. Davis, 40Ind. 866; Baldwin v. Kerlin, 46 
Ind. 426; Schoonoverv. Dougherty, 65 Ind. 468; Citizens' Bank v. Judy, 146 Ind. 822; 
Habbev. Yiele, 148Ind. 116; Hill «. Pettit, (Ky. 1901) 28 Ky. L. Rep. 2001; Dulany «. 
Rogers, 50 Md. 524; Sawyer 9. Hovey, 8 Ail. 381; German Co. v. Davis, 181 Mass. 816; 
Whitworth «. Lowell, 178 Itfaes. 48; Wise v. Brooks, 69 Miss. 891 ; Tesson r. Atlantic Co., 
40 Mo. 88; Bartlett v. Brown, 121 Mo. 853; Benn v. Pritchett, 163 Mo. 560; Allan v. Carter, 
8 Mo. Ap 585; Grand Lodge v. Sater, 44 Mo. Ap. 445; Steinberg r. Phoenix Co., 49 Mo. Ap. 
255; Paulison v. Van Iderstine, 28 N. J. Eq. 306; Ramsey «. Smith, 32 N. J. Eq. 28; Morris 
«. Penrose, 38 N. J. Eq. 629; Henderson v. Stokes, 42 N. J. Eq. 586; Dougherty v. Green- 
wich Co., (N. J. Eq. 1895) 88 Atl. R. 295; Green v. Stone, 54 N. J. Eq. 887;' Herron «. 
MuUeq, 56 N. J. Eq. 839; Ocean Ass'n v. Trenton Co., (K. J. Eq. 1901) 48 Atl. R. 559; Ly- 
mai^v. United Co., 17 Johns. 878, 2 Johns. Ch. 630; Rankin v. Atherton, 8 Paige, 143; 
Kevins V. Dunlap, 88 N. Y. 676; Bryce v. Lorillard Co., 55 N. T. 240; Meer v. Westchester 
Co., 64 N. Y. 458; Allison Co. v. Allison, 144 N. Y. 21; Christopher Co. v. 23d St. Co., 149 
N. Y. 51; Rochester Co. «. Davis, 79 Hun, 69; Mills v. Lewis, 87 How. Pr. 418; Ranney «. 
McMulIen, 5 Abb. N. C. 246; Lanier v. Wyman, 5 Robt. (N. Y.) 147; McCoy v. Bailey, 8 
Oreg. 196; Kennerty v. Etiwan Co., 21 S. Ca. 226; Fishack v. Ball, 84 W. Ya. 644, 649; 
St Clara Acad. «. Delaware Co., 98 Wis. 57; Fallon v. Robins, 16 Jr. Ch. 422. 

No retcutionfor unilateral mtttake, — Placer ^**"^ * ^fiir*"i ^y ^-ffV 90i -— ^ 
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was of opiniun that it was not shown by the evidence that the defend- 
ant had entered into any concladed agreement to take the premises 
at a rent of £53 10«. or at any other rent than that expressed in the 
letter. 

By the equity civil bill, the plaintiff sought to have the agreement 
and lease reformed by inserting £53 lOs. as the rent, or, in the alter- 
native, that they might be delivered up to be cancelled. 

The county court judge made a decree that the agreement and lease 
should be reformed as sought by the plaintiff; and the defendant 
appealed.^ 

Flanagan, J. It was strongly argued by Mr. Jellett and Sergeant 
Hemphill that parol evidence is not admissible. Their argument 
comes to this, that where there is an agreement for a lease, and that 
lease is afterwards executed — in other words, where an executoiy 
agreement becomes an executed one — parol evidence cannot be re- 
ceived to explain it or to prove that the terms expressed in it are 
different from the real terms between the parties; that under the 
provisions of the Statute of Frauds the terms of the agreement are to 
be discovered from the agreement itself, where that agreement is in 
writing, and that you cannot resort to any parol evidence to explain 
it. In my opinion the determination of that question depends upon 
the character of the suit which is instituted and of the relief which 
is sought. If the relief sought is to reform an instrument, it may, 
on the authorities as they exist, be doubtful whether, if there be a 
written agreement and subsequently an executed conveyance, parol 
evidence is admissible dehors the agreement ; though where there is 
no written agreement, but simply an executed conveyance, parol evi- 
dence is clearly admissible to prove what the real agreement was. 
In Davies v. Fitton,* Lord St. Leonards held that parol evidence was 
not admissible to prove that a lease executed in the expressed terms of 
a written agreement for the lease was contrary to the real agreement, 
and that there was something dehors the terms of the written con- 
tract omitted from the written agreement and the lease : see Lord 
St. Leonards' judgment, p. 232. The other case relied upon in sup- 
port of this view is The Attorney-CJeneral v, Sitwell • before Baron 
Alderson, in which he expressed a strong opinion that where the mis- 
take is not admitted by both sides the court would not on parol evi- 
dence reform an executory agreement and then enforce the agreement 
as reformed. On the other hand, these cases have not been received 
with universal or perhaps general assent. In Mr. Justice Fry's book 
he discusses these cases and expresses a strong opinion (Fry on 
Specific Performance (2d ed.), §§ 789-790, p. 349) as to the absurd 
anomaly that if there is a written agreement for a lease, and after- 
wards a lease executed, parol evidence cannot be given ; but if there 
is no written agreement, but only an executed conveyance or lease, 

^ The statement of the case is abridged, and the alignments of the counsel are omitted. 
— Kd. 
S9Dr.&W.888. * 1 T. & C. Ex. 560. 
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you can give parol evidence. And he refers to numerous cases which 
would appear to show, as a universal proposition, that if there be an 
agreement, whether in writing or not, and you can prove there was a 
mistake in the conveyance as executed, common to both parties, parol 
evidence is admissible. 

I have always understood the law to be that when you seek to 
reform a conveyance you must first establish — whether by parol evi- 
dence or otherwise — that there was a definite concluded agreement 
between the parties, but which, by mistake common to both parties to 
the agreement, had not been carried out in the conveyance executed 
pursuant to the real agreement. But when the mistake is not com- 
mon, what can you reform by ? To reform implies a previous a^ea- 
ment ; but when the evidence shows that there was no agreement to 
which both parties assented, but only a mistake on one side, and not 
a common mistake, in my opinion it is impossible to support a suit to 
reform, whatever equity the party who has made the mistake may have 
in certain cases to rescind, the conveyance. 

The only cases referred to which seem not to bear out that proposi- 
tion are Garrard v. Frankel * and Harris v. Pepperell,* in which Lord 
Bomilly held that the court could reform an agreement where there 
was a mistake on one side only. It will be observed, however, that he 
gave the other party the option of having the contract rescinded if 
he did not wish to have it reformed ; and it appears to me that is the 
true ground on which those cases can be supported. Mr. Justice Fry, 
in his book on Specific Performance (2d ed.), p. 340, § 759, says : 
*' The mistake of one party can never be a ground for compulsory 
rectification. It may be a reason for setting the whole thing aside, 
but never for imposing on one party the erroneous conception of the 
other." So, in Mortimer v. Shortall,* Lord St. Leonards lays it down 
that a mistake on one side may be a ground for rescinding a contract ; 
but that, unless there was evidence of a mistake on both sides, the 
contract could not be rectified* And I find the same proposition 
laid down in Fowler v. Fowler.* 

Whether, however, parol evidence be admissible or not where a 
written agreement exists, I am clearly of opinion that so far as 
the relief sought is to reform the lease, a mutual mistake must be 
proved ; and this, in my opinion, the facts show did not exist. But, 
further, I am of opinion that so far as the ^lief sought is to rescind 
the contract, parol evidence is admissible, whether there was or was 
not a written agreement prior to the executed conveyance ; and that, 
on such facts, it becomes a question whether they raise a sufficient 
equity to justify the court in making a decree for the rescission of the 
contract as executed. 

[His Lordship, having reviewed the evidence as to the alleged mis- 
take, stated that he had clearly come to the conclusion that the de- 
fendant, on the first of October, 1881, when he accepted the offer of 
Raliilly, knew perfectly well that Eahilly had inserted £33 10s. by 

i30Beay.445. * L. R. 6 Eq. 1. •2Dr. &W. 868. « 4 DeQ. & J. 260. 
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mistake ; and tliat the evidence clearly showed that £53 10«. was the 
rent which the plaintiff intended to reserve j and proceeded : — ] 

In my opinion, where there being a clear and undoubted mistake by 
one party in reference to a material term of the contract which he 
entered into with another, and the other party knowingly seeks to 
avail himself of that, and seeks to bind the other to the mistake, the 
law of this court is that it will not allow such a contract to be bind- 
ing on the parties, but will give relief against it. I do not think the 
contract could be reformed ; there is nothing to reform it by. If the 
court comes to the conclusion that the parties have never entered into 
an agreement, it would be a contradiction in terms for it to say that it 
could reform the agreement. I say that with the greatest respect for 
the decisions in Grarrard v. Frankel ^ and Harris v. Pepperell.* I con- 
fess I think these decisions can only be supported in the way sug- 
gested by Mr. Justice Fry ; that the contracts were reformed on the 
ground that the party, against whom the decision was, elected to take 
the contracts reformed. But where the party insists generally on his 
right to retain the contract in the terms of the conveyance as exe* 
cuted, my opinion is that the contract ought to be rescinded : and the 
decision I have come to is, I shall reverse the decision of the county 
court judge, so far as he directs this lease and agreement to be 
reformed ; but I shall direct the lease and agreement to be delivered up 
to be cancelled, as I think the contract cannot be retained by the de* 
fendant, as I think his seeking to do so is uncandid and dishonest, 
and that if he had come in here to enforce the contract his action 
would have been dismissed; and on the authority of the case of 
Tamplin v, James, I have no hesitation in saying it would be dis- 
missed with costs, on the ground that it was a dishonest attempt on 
his part to take advantage of a mistake. Lord Justice James, in his 
judgment in that case, says that the only fault he has to find with the 
case of Webster v. Cecil was that in his opinion the bill in that case 
ought to have been dismissed with costs. Webster v. Cecil was a case 
where the defendant proposed to sell to the plaintiff his premises for 
£1250, and the plaintifE by letter accepted the offer. As a matter of 
fact, his so fixing the sum for which the premises were offered was 
proved to be a mistake ; the sum intended was £2250, and the error 
arose from a mistake in the tot of a calculation made by the defend- 
ant. Then the plaintiff filed a bill for specific performance. The 
mistake of the defendant was clearly proved, and that before bill filed 
it was communicated to the plaintiff, and the bill was dismissed with- 
out costs. James, L. J., says, as I have observed, that it ought to 
have been dismissed rvith costs. 

In the present case, having regard to all the facts, I shall direct 
the lease and agreement to be delivered up to be cancelled. I shall 
direct that the plaintiff shall pay to the defendant all moneys bona fide 
expended by him in improvement of the premises, and shall direct an 
account of those moneys. I shall direct that the National Bank, the^f 

1 80 Beav. 446. s L. B. 6 £q. 1. 
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« 

SO consenting, shall be .paid the sum due to them on foot of their equi- 
table mortgage by deposit. I shall direct that the defendant be 
charged with an occupation rent with regard to these premises ; and 
I shall let both parties abide their own costs of the appeal, and shall 
give the plaintiff the costs of the hearing below. I rule the costs in 
this way for this reason — I quite accede to the argument of Mr. Jel- 
lett, that there was no fraud on the part of the defendant in the incep- 
tion of this agreement, but in my opinion he dishonestly availed him- 
self of the plaintiff's mistake, and his doing so was what led to this 
suit. He acted unconscientiously in reference to the original agree- 
ment, having \^eu aware all through of the plaintiff's mistake, and 
never called his attention to it^ 



d 



BENJAMIN F. KNIGHT v. REDMUN BUNN and Othebs. 
Supreme Goubt, Nobth Carolina, Degembeb Term, 1860. 

^ ^y [7 IredeU, Equity, 77.] 

tT ,^^>T*EABSON, J. This is a bill by a trustee under a deed of trust for 
y^ > the security of creditors, asking the advice of the court as to the 

jT proper construction of the deed and directions to the trustee. 
j^r The difficulty presented by the trustee arises upon the following 

t/ facts : — 

^ In September, 1849, the defendant, Bunn, executed a deed of trust 

to the plaintiff, by which he conveyed a large amount of property in 
trust to sell, and pay certain debts. 

Among the debts named in the first class, one is described in the 
following terms: ''A note to John Bicks for about twenty-three 
hundred and fifty dollars, now in possession of D. A. T. Kicks, given 
several years since, to which Bennett Bunn, B. D. Battle, and Robert 
Bicks are sureties." The defendant, Bunn, at the time he executed 
the deed, did not owe any note to John Bicks, and in fact John Bicks 
was then dead. But he owed a note to D. A. T. Bicks, which was 
executed on the 13th of February, 1849, in renewal of a note given to 
John Bicks, in his lifetime, for $2354 40 cents, to which Bennett 
Bunn, B. D. Battle, and Bobert Bicks were sureties, the «aid D. A. T. 
Bicks having taken it as guardian of the children of said John after 

his death, which latter note is as follows : ^' $2412 26 cents. With 

> 

1 The inifltake of the pUiotiff alone does not invalidate the contract or conveyance at com- 
mon lav, nor give him an absolate right of reformation in equity. If, however, the mis- 
take was known to the defendant at the time of contract or conveyance made, equity wiU 
compel the defendant to submit to a rescission of the contract or a reconveyance respect- 
ively, unless he prefers to acquiesce in a reformation of the mistake. Garrard v, Frankel, 
80 Beav. 450; Harris v, Pepperell, 5 Eq. 1 (evidence of defendant's knowledge slender); 
Paget 9. Marshall, 28 Ch. D. 255; Higgins v. Parsons, 65 Cal. 280; McCormick v. Miller, 
102 111. 208; Clark v. Clark, 55 N. J. Eq. 814. 

In Essex v. Day, 52 Conn. 483, although the case was dealt with as one of compulsory 
rectification, rescission after ten years was the actual relief given. — Ed. 
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interest from the 10th of January, we or either of us promise to pay 
D. A. T. Bicks, guardian, two thousand four hundred and twelve dol' 
lars twenty-«ix cents, for val. rec'd, witness our hands and seals 13th 
of February, 1849," and executed by Kedmun Bunn, Bennett Bunn, 
and B. T. Battle. The plaintiff, therefore, charges that a question 
is made, whether he has a right to pay this latter note as being the 
debt set out in the deed of trust, under the description above recited, 
and he prays that the parties interested may interplead and settle 
the question for his protection in the admin istmtion of the trust 
fund. 

Bedmun Bunn says in his answer that in the haste of making the 
deed of trust, and owing to his embarrassed feelings, he had forgotten 
the circumstance that the note had been renewed, and had he called 
to his recollection the names of the sureties on the last note he would 
have put the debt in the second class, and his purpose in putting the 
note in the first class yras to secure Robert Kicks, the only solvent 
surety ; he admits that he meant to describe the debt which he had 
owed to John Kicks, and which was delivered to the guardian of said 
Bicks's two children in the distribution of his estate. The children of 
John Kicks insist that the note given to their guardian in renewal of 
the note held by their father answers the description set out in the 
deed, and that, at all events, it was a clear mistake by which they 
ought not to be prejudiced. The other creditors of Bunn allege that 
their debts are honestly due and insist upon their rights. 

Without explanation, it would not occur to any one that the note 
payable to D. A. T. Kicks, as guardian, answered the description of the 
note set out in the deed ; there is not a coiTespondence in a single par- 
ticular. One is to John Kicks, the other to D. A. T. Kicks, guardian ; 
one was executed several years before the deed, the other but a few 
months before ; one has three sureties, the other but two The differ- 
ence in the amounts would not be material, provided there was any 
other sufficient correspondence ; and the question is, can this discre- 
pancy be explained by parol proof ? Every written instrument must 
speak for itself, and cannot be added to, varied, or explained by parol 
evidence. This is a well-settled i*ule, both in regard to wills and other 
instruments, and cannot be departed from without opening wide the 
door to perjury, and making all rights uncertain. We are constrained 
to adhere to the rule and put out of view, as inadmissible, the expla- 
nation which is offered. Simpson v. King ; ^ Barnes v. Sims.' 

This may be a hard case, but it has been well said, ^' hard cases are 
the quicksands of the law," and we must take care not to fall into them. 
It is better to submit to a particular hardship than to create a general 
inconvenience. No relief can be given on the ground of mistake, be- 
cause the defendants, who are creditors, are equally meritorious and 
may stand on their rights. Equity never interferes to aid one creditor 
against another on the ground of mistake. It must be declared that 
the note to D. A. T. Kicks is not secured by the deed of trust ; and 

1 1 Ire. Eq. 11. * S In. Eq. 29S. 
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the plaintiff must pay his costs out of the fund. The defendants must 
pay their own costs. 

Feb Cubiam. Declared accordingly. 



EATON V. EATON and Others. 
Supreme Court, Wisconsin, Mat 15, 1862. 

[16 WiscofuinJUpor% 259.] 

By the Court, Paine, J. This suit was brought to reform a deed 
by compelling the grantors to affix a seal. It appears that the at- 
tempted conveyance was voluntary. It is well settled that equity 
will not interfere to enforce a voluntary contract to convey. Smith 
V. Wood.* A defective attempt to make a voluntary conveyance 
stands upon the same ground. Judicial tribunals act to enforce legal 
obligations, not to compel parties to carry into execution mere benevo- 
lent intentions, which they may once have entertained, but have sub- 
sequently abandoned. So far as giving is concerned, they are allowed 
to say, as Falstaff did of reasons, that they will not *' give upon com- 
pulsion.'' 

The jvdgment is affirmed with costs.* 

1 12 Wis. 882. 

s Phillipson v. Kerrr, 82 Beav. 628, 637; Brown v. Kennedy, 33 Beav. 183, 147; Lister 
9, Hodgson, 4 £q. 30^ 34; Enos v. Stewart, (Cal. 1902) 70 Pac R. 1005; Dickinson v. 
Glenney, 27 Conn. 104; Haussman r. Burnbam, 59 Conn. 117, 187 (temble); Powell v. 
Powell,' 27 Ga. 36; Wait v. Smith, 92 111. 385, 891; Froman v. Froman, 18 Ind. 817; Ran- 
dall V. Ghent, 19 Ind. 271, 272; German Co. v. Grim, 82 Ind. 249, 255; Else v. Kennedy, 
67 Ind. 376; Comstock v. Coon, 135 Ind. 640, 642; Rea v. Wilson, 112 Iowa, 517, 520; Cona- 
wav V. Gore, 24 Kan. 389, 390; Redding v, Rozell, 59 Mich. 476; Shears v. Westover, 110 
Mich. 505; Henderson v. Dickey, 35 Bio. 120 (ttmMe); Ho3't v. Oliver, 59 Mo. 188, 189; 
Gwyer v. Spaulding, 33 Neb. 573; Dawson v. Dawson, 1 Dev. £q. 93, 99; Powell v. 
Morisey, 98 N. Ca. 427; Hout v. Hont, 20 Oh. St. 110; Petsch v. Hambach, 48 Wis. 443; 
Willey 0. Hodge, 104 Wis. 81; McMechan v. Warburton, 1896, Ir. 1 Ch. 435, 439 Accord, 

Creditor not a volunteer. — A creditor, who by mistake has received less than was intended, 
whether in payment or as collateral security for his debt, not being a volunteer within the 
doctrine of the principal case, may maintain a bill for the correction of the mistake by a 
supplementary conveyance. Comstock v. Coon, 135 Ind. 640; Citizens' Bank v. Judy, 146 
Ind. 822; Welton v.Tizzard, 15 Iowa, 495; Rea v. Wilson, 112 Iowa, 517; Rhodes v. 
Outcalt, 48 Mo. 367; Hoyt v. Oliver, 59 Mo. 188; Brocking v. Straat, 17 Mo. A p. 296; Miller 
V. Savage, 60 N. J. £q. 200. 

Wife not a volunteer. —In this country the moral obligation of a husband to make proper 
provision for his wife is thought to take the wife out of the class of gratuitous gp^ntees. 
Accordingly, just as in the case of a direct conveyance by a husband to his wife which, 
apart from statutes, was inoperative at law, equity made the husband a trustee for the wife 
(Ames, Cas. on Trusts [2d ed.], 171, n. 2, 175, n. 1), so in the case of mistake equity at the 
iiuit of the wife will compel the Inusband or his representative to correct the mistake. 
Stewart v. Brand, 23 Iowa, 477; Powell v. Morisey, 98 N. Ca. 426, 429 (temble); Hues v, 
Morris 63 Pa. 367. 

But see Lamb r. McPhail, 128 N. Ca. 218. 

Whether children are volunteers t — In some jurisdictions the donor's children, or other 
persons to whom he stands in loco parentis^ are allowed to have the equitable relief of refor- 
mation of mistake against him. Mason v. Moulden, 58 Ind. 1 (niece); Raker v. Pyatt, 108 
Ind. 61; Hout v. Hout, 20 Oh. St. 119 {temble) \ Powell v. Morisey, 98 N. Ca.426'(«€mMe); 
Huss r. Morris, 63 Pa. 367 (grandchildren). 

But see contra Shears v. Westover, 110 Mich. 498. — Ed. 
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ANDREWS V. ANDREWS and Othkbs. 

[ SUPBBME GOUBT, INDIANA, JuNE 1, 1859. 

[12 Indiana Reports, 848.] 

Pebkins, J. Complaint upon the following facts: William B 
Andrews, in 1853, was about leayiiig Lafayette, Indiana, for Aus- 
tralia. He bad an aged mother, Sarah Andrews, for whom he wished 
to provide. He conveyed to her a piece of property in Lafayette, on 
which she might reside, for the consideration, as expressed in the 
deed, of four hundred dollars. After his departure, she sold the pro- 
perty for $1100, and with the proceeds purchased two lots in Lafay- 
ette. Soon after, she died, leaving several heirs. 

William B. Andrews, the grantor of the house to Sarah, now prose- 
cutes this suit for the purpose of having the title to the two lots pur- 
chased by Sarah vested in him. 

As the ground to his prayer for such judgment, he alleges, in addi- 
tion to the facts already stated, that he received from said Sarah no 
consideration for his conveyance to her ; that the conveyance was a 
gift, and designed to be ; but that, by mistake and contrary to his 
intention, the deed was drawn for the fee simple, instead of for a life 
estate, which was all that was to have been conveyed. 

The court below dismissed his complaint on demurrer. 

It is claimed that evidence could not be heard to show that there 
was no consideration for the deed. This is a mistake. Rockhill v. 
Spraggs.* 

It is a general proposition of law that a deed drawn by mistake, 
for a different interest than that intended to be conveyed, may be 
corrected, if the mistake be clearly proved. Linn v. Barkey.* We do 
not see why a deed of gift should form an exception. 

And if the fact can be established that Sarah Andrews, by mistake, 
held the title to a greater interest than belonged to her, and conveyed 
it to an innocent purchaser, receiving the consideration, it would 
seem that she might be treated as a trustee for the real owner. 
Beckett v. Bledsoe.* 

Pbr Curiam. The judgment is reversed with costs. Cause re- 
manded with instructions to require the defendant to answer.^ 

1 9 Ind. R. 80. * 7 Ind. R. 69. • 4 Ind. R. 256. 

4 In the following cases the donor was allowed, on the ground of mistake, to recover the 
whole or so mach of the property conveyed as was necessary to give effect to his real inten- 
tion at the time of the conveyance: Tamer v. Collins, 7 Ch. 329, 342; Bonhotev. Henderson, 
1895, 1 Ch. 742, 1895, 2 Ch.'202 ($emble); Lackersteen v. Lackersteen, 30 L.J. Ch. 6; Lister 
9. Hodgson, 4 £q. 30; Mitchell v. Mitchell, 40 Ga. 11 (donor recovers excess); Crockett v. 
Crockett, 73 Ga. 647; Randall v. Ghent, 19 Ind. 271, 272; German Co. v. Grim, 32 Ind. 
849, 255; Coale «. Merryman, 85 Md. 382 (nnMe); Bond v. Dorsey, 65 Md. 810; Day v* 
Day, 84 N. Ca. 408; FerreU v. Ferrell (W. Va. 1903), 44 S. K R. 187. 

In German Co. v. Grim, iupra, £lIiott, J., said, p. 255: "Nor will a voluntary' deed be 
corrected of mistakes on the application of the grantee against the grantor, though it will 
be on the application of the grantor against the grantee, where, by mistake, the convey- 
ance is for a larger estate than was intended." 

Relief was denied to the donor in Pickslay v. Starr, 149 N. T. 432. But his reticence 
was very near to bad faith. — £d. 
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M'MECHAN V, WARBURTON. 
High Court of Justice, Ireland, March 20, 1894. 

[Law Reports, Jreland, 1 Chancery Divmon, 485.] 

Action claiming to have an indenture, dated the 24th September, 
1891, and made between Eliza Jane Warburton, since deceased, of the 
one part, and the defendants Thomas Fisher and Thomas Cooney, of 
the other part, rectified by including in the conveyance the premises 
Nos. 17, 19, and 21, Little York Street, Belfast, and also certain par- 
cels of land in Patrick Street, and the sum of £562 ordinary stock of 
the Great Northern Railway, and twenty-four shares in the Noiiihem 
Banking Company. It was proved that these omissions were contrary 
to the express instruction of the settlor and were due to the mis- 
take and inadvertence of her solicitor. The defendant, John Warbur- 
ton, was sued as administrator of the settlor and also in his personal 
capacity. The defendant, W. R. H. Gregg, was her heir at law, and 
the defendants, Thomas Fisher and Thomas Cooney, were the trustees 
under the settlement.* 

The Vicb-Chancellor. I am fully satisfied, upon the evidence of 
the solicitor — who is entitled to credit for the straightforward man- 
ner in which he gave that evidence, not seeking in any way to extenu- 
ate his own mistake, which has given occasion to the present dispute — 
that Mrs. Warburton deliberately intended to settle all the property 
she derived from her former husband, Mr. M'Mechan, in the manner 
expressed by the deed as to the portions of that property therein com- 
prised. I also believe that she supposed that the deed fully carried 
out that intention, and executed it on the faith of its being a full and 
complete disposition of all that property, according to such intention. 
It was contended by the defendant Warburton that, as this was a 
voluntary deed, this court cannot interfere to rectify it in favor of 
volunteers. The elementary principle of this court, that it will not 
interfere to enforce specific performance of an incomplete volun- 
tary agreement, or to rectify an erroneous voluntary disposition of pro- 
perty in favor of a volunteer, is subject to this exception, that after 
the death of the donor it will interfere to rectify a disposition which 
I is clearly proved to have, through mistake, failed to carry out the 

I proved intention. The principle is, I think, more correctly stated by 

^ 7 ^ confining it to this, that the court will not rectify a voluntary dis- 

3 ^ "K position against the donor. That it will do so in favor of a donor is 

|4 ' J shown by the case of Lackersteen v. Lackersteen,' where a voluntary 

Qi ^ settlement was rectified by Wood, V. C, at the instance of the settlor, 

o^ J I This explains the view taken by Romilly, M. R., in Lister v. Hodgson,* 

( ^ 1 The statement of the case in condemned, and the argnments of connself together with a 

^ ^ ^ portion of the judgment, are omitted. — Ed. 

^ (4 r s 80 L. J. Ch. (21. 8.) 5. • L. R. 4 Eq. 34. 

C* (* t* 
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where be stated the exception I have mentioned in case of a deceased 
donor, that upon clear proof of the intention of the donor, which, by 
a mistake, was not correctly carried out by the instrument of gift 
according to such intention, this court will interfere to correct the 
mistake, and thus act in favor of the intention. If the donor were 
living it would have, of course, been competent for him to consent to 
such rectification, or to dissent from it. If the latter, it could not be 
reformed against his will, for a volunteer must take the gift as he finds 
it ; but after his death, and in absence of proof of any change of 
intention, it cannot be assumed that he would have dissented, and it 
might even be presumed that he would not dissent. In this view 
Lister v, Hodgson ^ is not a departure from the true principle, and it 
is certainly an authority for the plaintiffs on this point. 

I must therefore hold the defendant Warburton, as her adminis- 
trator, to be a trustee of the railway stock and bank shares, and bound 
to transfer them for the purposes of the deed. 

The defendant Warburton makes no claim to any interest in the 
houses and ground in Belfast, and the heir at law admits the mistake 
as to the parcels stated in the deed, which must also be rectified. 

The def endanf Warburton appealed to the Court of Appeal (Walker, 
C, Fitz Gibbon and Barry, L. JJ.). 

The court unanimously affirmed the decision of the vice-chancellor.' 



...^ 



^^ 
MONROE YOUNG and Another v. CARLTON McGOWN 

Supreme Judicial Court, Maine, 1873. 

[6S Maine Beportt, 56.] 

Appleton, C. J.* This is a bill in equity in which the complainants 
ask the aid of the court to correct and reform the mistakes in the 
descriptive portion of a levy, to which the plaintiff. Young, claims title 
by mesne conveyances from the judgment creditor; or, rather, to com- 
pel the defendant, who has title to the land upon which the judgment 
creditor intended to levy, but which his levy entirely fails to describe, 
to release to him the land so intended to be (but not) levied upon. 

1 L. R. 4 Eq. 80. 

s Wright V, Goff, 22 Bear. 207; Lister o. Hodgxon, 4 Eq. dO, 84 (iemNe); Mason v. 
Moalden, 58 Ind. 1 (deciflion given on ground of merit orionn consideration); Baker v. Pyatt, 
108 Ind. 61 (Hlce preceding case); Mattingly v. Speak, 4 Bu^h, 816; Cammings v. Freer, 9i 
Hkh. 1S8; Hnss v. MorrU, 68 Pa. 867; Wifliamson 9. Carpenter (Pa., 1908), 54 Atl. R. 71^ 
(temble); Brock v. O'Deli, 44 S. Ca. 82 Accord. 

Shears v. Westover, 110 Biich. 505; Powell v. Morisej, 98 K. Ca. 426 (bnt see Hant t 
Frazier, 6 Jones Eq. 90); Dennis v. Dennis, 4 Rich. Eq. 807 Contra, 

Bills for reformation brought bj one of the heirs of the donor, after the latter's deatl^ 
were dismissed in the following cases also: Enos v. Stewart, (Cal. 1902) 70 Pac. R. lOOd; 
Powell V. Powell, 27 Ga. 86; Else v. Kennedy, 67 Iowa, 876 (ietnbU); Hoat v. Hout, 20 Oh. 
St. 119; Willey v. Hodge, 104 Wis. 81. But in these cases the court seems to have been 
influenced by the fact that a more equitable distribution of the donor's property among 
his heirs would be produced by denying than by granting the relief prayed for. — Ed. 

* Only a portion of the judgment of the court is given. — Ed. 
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It appears from the allegations in the bill, the truth of which is ad- 
mitted by the demurrer, that one Vassal D. Pinkham, at a court holden 
at Augusta, in and for the county of Kennebec, on the fourth Tues- 
day of November, a. d. 1857, recovered judgment against one James 
McGown for the sum of sixty-eight dollars, debt or damage, and one 
hundred and twenty-one dollars and twenty-one cents, costs of suit ; 
that on this judgment execution duly issued, and on the twenty-sixth 
day of January, 1858, the said Pinkham caused the execution to be levied 
on certain real estate, as the estate of said McGown ; that there is a mis- 
take in the description of the premises as described in the appraisers' 
return, and adopted by the officer making the levy, by which, according 
to the description, a different lot is set forth as having been levied 
upon than was levied upon in fact ; that on the eighteenth day of 
August, 1860, said Pinkham conveyed the premises, as described in 
the levy, by deed of quitclaim, to Orrin Parker, who, on the same day, 
conveyed them by deed of warranty to the complainant, Young ; that 
said Young entered upon the premises upon which the levy was in- 
tended to be made, but which were erroneously described ; that on the 
seventeenth day of July, 1862, said James McGown conveyed to his 
son, the defendant, his homestead farm, embracing the premises in con- 
troversy; that the consideration of the conveyance Vas the mainten- 
ance of said James by this defendant ; that the said defendant well knew 
that these premises were in possession of the complainant. Young ; 
that two of the appraisers have deceased, so that their certificate can- 
nou be amended ; that the said James has deceased, leaving no estate ; 
and that this defendant has commenced a suit against this complain- 
ant. Young, to recover possession of the premises upon which it is 
alleged the levy was intended to be made. 

The prayer of the bill is, that this respondent may be enjoined from 
prosecuting his suit against the complainant. Young, and be ordered 
to pay damages, and further be decreed to release to said Young the 
premises as claimed by him to have been actually appraised, and upon 
which the levy was intended to be made. 

To this bill a demurrer has been filed. 

The bill is sought to be maintained because of the mistake of the 
appraisers and the officer in making their return. But " in order to 
sustain a bill for relief under this equity, it is essential that the error 
be on both sides, and that it be admitted by the defendant or distinctly 
proved. It must be a mistake on both sides, for if it be by one party 
only the altered instrument is still not the real agreement of both. A 
mistake on one side may be a ground for rescinding a contract, or for 
refusing its specific performance ; but it cannot be a ground for alter- 
ing its terms." Adams, Equity, 171. Here, however, there is no 
mutual mistake. The proceedings were under the statutes of the 
state and in invitum. The debtor made no mistake, nor was he in any 
way responsible for the one which was made. The mistake arose from 
the negligence of the creditor, or the carelessness of his officer. The 
sheriff should have made his return of a levy on the land of the judg> 
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ment debtor. He did make it upon the land of a stranger. The mis- 
takes which equity will correct are not those which might have been 
avoided by common and ordinary care, and which are the results of 
negligence. 

It seems that equity will not reform a voluntary deed as against the 
grantor. Brown v. Kennedy,* Phillipson v. Kerry.* Upon the same 
ground, the remedial power of a court of equity does not extend to the 
case of a defective fine against the issue, or of a defective recovery, as 
against the remainder man. 1 Story, Eq. Jur. §§ 177, 178. 

As two of the appraisers have deceased, the misdescription of the 
premises in their return cannot be amended. " The plaintiff,'' observes 
Hathaway, J., in Lumbert v. Hill,' " cannot have the relief he seeks, 
unless the officer can have leave to amend his return on the execution. 
To reform the levy and deeds as prayed for, and thereby change the 
existing legal titles of the parties, if it could be done, would render 
the registry of deeds of little value, as furnishing any certain evidence 
of title to real estate." The power of the court to grant leave to 
an officer to amend his return is ample for the protection of the legal 
rights of all parties interested in his doings. 

It is to be borne in mind that the parties to this bill were not par- 
ties to the levy, and that the judgment debtor has long since deceased. 

It is for the creditor to point out to the officer holding his execution 
the land upon which he wishes the levy to be made. It is for the 
officer to see that a compliance is had with the requirements of the 
statute. It is no part of the duty of a court of equity to relieve against 
the negligence of the one, or to correct the blunders of the other. 

Bill dismissed with costs, 

1 88 Bear. 147. > 89 Beav. 687. • 41 Me. 482. 

4 Mahan v. Reeve, 6 Blackf. 215 (miBdeBcription of land sold under order of probate 
oonrt on petition for partition). 
Walton V. Coz, 67 Ind. 164 (misdescription in administrator's sale) Accord.— 'Es>, 
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SECTION III. 
Mistake of Law. 



C. 8. HUNT V. ADMINISTRATORS OF L. ROUSMANIERE. 

SUPBEMB GOUBT, UNITED STATES, JaKUABY TeBM, 1828. 

[1 Petew, 1.] 

The appellant filed a bill on the chancery side of the circuit court 
of the United States, for the district of Rhode Island, setting forth 
that, in January, 1820, Lewis Rousmaniere obtained from him two loans 
of money, amounting, together, to $2150 ; and at the time the first 
loan was made, Rousmaniere offered to give, in addition to his notes, 
a bill of sale, or mortgage of his interest, in the brig Nereus, then at 
sea, as a collateral security for the repayment of the money. A few 
days after the delivery of the first note, dated 11th of January, 1820, 
he executed a power of attorney, authorizing the plaintiff to make and 
execute a bill of sale of three fourths of the Nereus to himself or to 
any other person ; and in the event of the loss of the vessel, to collect 
the money which should become due on a policy by which the vessel 
and freight were insured. In the power of attorney it was recited 
that it was given as collateral security for the payment of the notes 
and was to be void on their payment ; on the failure of which the 
plaintiff was to pay the amount and all expenses and to return the 
residue to Rousmaniere. On the 21st of March, 1821, an additional 
sum of $700 was loaned, for which a note was taken, and similar power 
of attorney given to sell his intereBt in the schooner Industry ; this 
vessel being also still at sea. 

On the 6th of May, 1820, Rousmaniere died intestate and insolvent, 
having paid $200 on account of the notes ; and the plaintiff gave no- 
tice of his claim to the commissioners of insolvency appointed under 
the authority of the insolvent law of Rhode Island. The plaintiff 
in his bill alleged that, on the return of the Nereus and Industiy, he 
took possession of them and offered the interest of the intestate in 
them for sale ; and the defendants having forbade the sale, this bill 
was brought to compel them to join in it. 

To this bill the defendants demurred, and their demurrer was sus- 
tained in the circuit court ; but leave was given to the plaintiff to 
amend. An amended bill was then filed, in which it was stated that 
it was expressly agreed between the parties that Rousmaniere was to 
give specific security on the Nereus and Industry and that he offered to 
execute a mortgage on them.' Counsel was consulted on the subject, 
who advised that the power of attorney which was actually executed 
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should be taken in preference to a mortgage, because it was equally 
valid and effectual as a security and would prevent the necessity of 
changing the papers of the vessels or of taking possession of them on 
their return to port These securities were, it was alleged, executed 
with a full belief that they would, and with intention that they should, 
give to the plaintifE as full and perfect a security as would be given 
by a mortgage. 

The defendants having also demurred to the amended bill, the cir- 
cuit court decided in favor of the demurrer, and dismissed the bill ; 
and an appeal was entered to this court. At the Febiiiary session, 
1823, this court considered that the appellant might be entitled to the 
relief prayed for in equity, but the respondents were permitted to 
withdraw their demurrer and to file an answer in the court below.^ The 
answer of 'the defendants asserts ignorance of any agreement for a spe- 
cific lien on the vessels, except that imported by the language of the 
power of attorney ; that they had heard and believed that the appellant 
meant to be concerned, as a partner, in the voyage of one of the vessels, 
which was relinquished, and that afterwards he offered to loan the 
money on security ; upon which the intestsite offered to give a mortgage, 
but the appellant preferred taking the power of attorney to avoid 
inconvenience, and took the power of attorney by advice of counsel. 

The evidence taken in the case consisted of. the depositions of Mr. 
Hazard, the counsel who drew the papers, and Mr. Merchant, which 
supported the allegations of the defendant's answer. 

The circuit court pronounced a decree, declaring that the appellant 
had no specific lien or security upon either of the vessels, and no equity 
to be relieved respecting them, and dismissing the bill with costs ; from 
which decree an appeal was entered to this court.^ 

Mr. Justice Washington delivered the opinion of the court. 

Before proceeding to state the general question to which the facts 
in this case give rise, or the principles of equity which apply to it, it 
will be necessary, distinctly, to ascertain what was the real agreement 
concluded upon between the plaintiff and the intestate, the perform- 
ance of which, on the part of the latter, was intended to be secured by 
the power of attorney. WaB it that Kousmaniere should, in addition 
to his notes for the money agreed to be loaned to him by the plaintiff, 
give a specific and available security on the Nereus and the Industry, 
or was the particular kind of security selected by the parties, and did 
it constitute a part of the agreement ? It is most obvious, from the 
plaintiff's own statement in his amended bill, as well as from the de- 
positions appearing in the record, that the agreement was not closed 
until the interview between the parties to it with Mr. Hazard had 
taken place. The amended bill states that the specific security which 
Bousmaniere offered to give was a mortgage of the two vessels, for 
which irrevocable powers of attorney were substituted, by the advice 

1 8 Wheat. 174. 

* The statement of facta it abridged, and the argnmenti of counsel, together with a pov* 
tion of the opinion of the court, are omitted. — Ed. 
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of Mr. Hazard, and for reasons which it would seem were approved of 
and acted upon by the plaintiff. From the testimony of Mr. Merchant, 
it would appear that the security proposed by Eousmaniere was a bill of 
sale of the vessels, which the plaintiff declined accepting for reasons 
of his own, uninfluenced by any suggestions of Mr. Hazard, who merely 
proposed the powers of attorney as a substitute for the other forms of 
security which had been offered by Eousmaniere. The difference be- 
tween these statements is not very material, since it is apparent from 
both of them that the proposed security by irrevocable powers of 
attorney was selected by the plaintiff and incorporated into the agree- 
ment by the assent of both the parties. The power of attorney does 
not contain, nor does it profess to contain, the agreement of the parties ; 
but was a mere execution of that agreement, so far as it stipulated to 
give to the plaintiff a specific security on the two vessels, in the mode 
selected and approved of by the parties, to which extent it was a com- 
plete consummation of the agreement. Such was the opinion of this 
court upon the former discussion of this cause in the year 1823, and 
such is its present opinion. Upon this state of the case the general 
question to be decided is the same now that it formerly was, and is that 
which has already been stated. 

There are certain principles of equity applicable to this question, 
which, as general principles, we hold to be incontrovertible. The first 
is, that where an instrument is drawn and executed, which professes 
or is intended to carry into execution an agreement, whether in writing 
or by parol, previously entered into, but which, by mistake of the 
draftsman, either as to fact or law, does not fulfil or which violates 
the manifest intention of the parties to the agreement, equity will cor- 
rect the mistake so as to produce a conformity of the instrument to 
the agreement. The reason is obvious. The execution of agreements, 
fairly and legally entered into, is one of the peculiar branches of equity 
jurisdiction ; and if the instrument which is intended to execute the 
agreement be, from any cause, insufficient for that purpose, the agree- 
ment remains as much unexecuted as if one of the parties had refused 
altogether to comply with his engagement ; and a court of equity will, 
in the exercise of its acknowledged jurisdiction, afford relief in the one 
case as well as in the other, by compelling the delinquent party fully 
to perform his agreement according to the terms of it and to the mani- 
fest intention of the parties. So if the mistake exist, not in the instru- 
ment which is intended to give effect to the agreement, but in the 
agreement itself, and is clearly proved to have been the result of igno- 
rance of some material fact^ a court of equity will, in general, grant 
relief according to the nature of the paiiiicular case in which it is 
sought. Whether these principles, or either of them, apply to the 
present case must, of course, depend upon the real character of the 
agreement under consideration. If it has been correctly stated, it fol- 
lows that the instrument, by means of which the specific security was 
to be given, was selected by the parties to the agreement, or rather by 
the plaintiff; Eousmaniere having proposed to give a mortgage, or 
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bill of sale of the vessels, wliich the plaintiff, after consideration, and 
advice of counsel, thought proper to reject for reasons which were 
entirely satisfactory to himself. That the form of the instrument, so 
chosen by the plaintiff and prepared by the person who drew it, con- 
forms in every respect to the one agreed upon, is not even asserted 
in th3 bill or in the argument of counsel. The avowed object of the 
plaintiff was to obtain a valid security, but in such a manner as that 
the legal interest in the property should remain with Rousmaniere, so 
that the plaintiff might be under no necessity to take out papers at the 
custom-house in his own name, and might not be subject to give bonds 
for the vessels or to liabilities for breaches of law committed by those 
who were intrusted with the management of them. That the general 
intention of the parties was to provide a security as effectual as a mort- 
gage of the vessels would be, can admit of no doubt ; and if such had 
been their agreement, the insufficiency of the instruments to effect that 
object, which were afterwards prepared, would have furnished a ground 
for the interposition of a court of equity, which the representatives of 
Eousmaniere could not easily have resisted. But the plaintiff was not 
satisfied to leave tlie kind of security which he was willing to receive 
undetermined ; having finally made up his mind, by the advice of his 
counsel, not to accept of a mortgage or bill of sale in nature of a mort- 
gage. He thought it safest, therefore, to designate the instrument; 
and, having deliberately done so, it met the view of both parties, and 
was as completely incorporated into their agreement as were the notes 
of hand for the sum intended to be secured. In coming to this deter- 
mination, it is not pretended that the plaintiff was misled by ignorance 
of any fact connected with the agreement which he was about to 
conclude. If, then, the agreement was not founded in a mistake of 
any material fact, and if it was executed in strict conformity with 
itself, we think it would be unprecedented for a court of equity to 
decree another security to be given, not only different from that which 
had been agreed upon, but one which had been deliberately considered 
and rejected by the pa^ty now asking for relief ; or to treat the case 
as if such other security had in fact been agreed upon and executed. 
Had Eousmaniere, after receiving the money agreed to be loaned to him, 
refused to give an irrevocable power of attorney, but offered to execute 
a mortgage of the vessels, no court of equity could have compelled the 
plaintiff to accept the security so offered. Or, if he had totally refused 
to execute the agreement, and the plaintiff had filed his bill, praying 
that the defendant might be compelled to execute a mortgage instead 
of an irrevocable power of attorney, could that court have granted 
the relief specifically asked for ? We think not. Equity may compel 
parties to perform their agreements, when fairly entered into, accord- 
ing to their terms ; but it has no power to make agreements for par- 
ties, and then compel them to execute the same. The former is a 
legitimate bmnch of its jurisdiction, and in its exercise is highly bene- 
ficial to society. The latter is without its authority, and the exercise 
of it would be not only an usurpation of power, but would be highly 
mischievous in its consequences. 
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If the court could not have compelled the plaintiff to accept, or 
Bousmaniere to execute, any. other instrument than the one which 
had been agreed upon between them, the case is in no respect altered 
by the death of the latter, and the consequent inefficiency of the par- 
ticular security which had been selected ; the objection to the relief 
asked for being in both cases the same, namely, that the court can 
only enforce the performance of an agreement according to its terms 
and to the intention of the parties, and cannot force upon them a dif- 
ferent agreement. That the intention of the parties to this agreement 
was frustrated by the happening of an event not thought of, probably, 
by them, or by the counsel who was consulted upon the occasion, is 
manifest. The kind of security which was chosen would have been 
equally effectual for the purpose intended with a mortgage, had Kous- 
maniere lived until the power had been executed ; and it may there 
fore admit of some doubt, at least, whether the loss of the intended 
security is to be attributed to a want of foresight in the parties, or to 
a mistake of the counsel in respect to a matter of law. The case will, 
however, be considered in the latter point of view. 

The question then is, ought the court to grant the relief which is 
asked for upon the grou nd of miRtake arising from anv imorance of 
law y We hold the general rule to be, that a mistake of this charac- 
ter is not a ground for reforming a deed founded on such mistake ; 
and whatever exceptions there may be to this rule, they are not only 
few in number, but they will be found to have something peculiar in 
their characters. 

The strongest case which was cited and relied upon by the appel- 
lant's counsel, was that of Landsdown v. Landsdown, reported in 
Mosely. Admitting for the present the authority of this case, it is 
most apparent from the face of it that the decision of the court might 
well be supported upon a principle not involved in the question we 
are examining. The subject which the court had to decide arose out 
of a dispute between an heir at law and a younger member of the 
family, who was entitled to an estate descended \ and this question 
the parties agreed to submit to arbitration. The award being against 
the heir at law, he executed a deed in compliance with it, but was 
relieved against it on the principle that he was ignorant of his title. 

If the decision of the court proceeded upon the ground that the 
plaintiff was ignorant of the fact that he was the eldest son, it was 
clearly a case proper for relief upon a principle which has already 
been considered. 

If the mistake was of his legal rights as heir at law, it is not going 
too far to presume that the opinion of the court may have been 
founded upon the belief that the heir at law was imposed upon by 
some unfair representations of his better informed opponent ; or that 
his ignorance of a legal principle so universally understood by all, 
where the right of primogeniture forms a part of the law of descents, 
demonstrated a degree of mental imbecility which might well entitle 
him to relief. He acted, besides, under the pressure of an award 
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which was manifestly repugnant to law, and for aught that is stated 
in this case, this may have appeared upon the face of it. 

But if this case must be considered as an exception from the gen- 
eral rule which has been mentioned, the circumstances attending it 
do not entitle it, were it otherwise unobjectionable, to be respected as 
an authority but in cases which it closely resembles. There is a 
class of cases which it has been supposed forms an exception from 
this genei*al rule, but which will be found, upon examination, to come 
within the one which was first stated. The cases alluded to are 
those in which equity has afforded relief against the representatives 
of a deceased obligor in a joint bond given for money lent to both 
the obligors, although such representatives were discharged at law. 
The principle upon which these cases manifestly proceed is, that the 
money being lent to both, the law raises a promise in both to pay, 
and equity considers the security of the bond as being intended by 
the parties to be coextensive with this implied contract by both to 
pay the debt. To effect this intention, the bond should have been 
made joint and several ; and the mistake in the form by which it is 
made joint is not in the agreement of the parties, but in the execu- 
tion of it by the draftsman. The cases in which the general rule has 
been adhered to are, many of them, of a character which strongly tests 
the principle upon which the rule itself is founded. Two or three 
only need be referred to. If the obligee in a joint bond by two or 
more agree with one of the obligors to relieve him from his obliga- 
tion, and does accordingly execute a release by which all the obli- 
gors are discharged at law, equity will not afford relief against this 
legal consequence, although the release was given under a manifest 
misapprehension of the legal effect of it, in relation to the other obli- 
gors. So, in the case of Worral v. Jacob,^ where a person having a 
power of appointment and revocation, and, under a mistaken supposi- 
tion that a deed might be altered or revoked, although no power of 
revocation had been reserved, executed the power of appointment 
without reserving a power of revocation, the court refused to relieve 
Against the mistake. 

The case of Lord Irnham v. Child ' is a very strong one in support 
of the general rule, and closely resembles the present in most of the 
material circumstances attending it. The object of the suit was to 
set up a clause containing a power of redemption in a deed granting 
an annuity, which, it was said, had been agreed upon by the parties, 
but which, after deliberation, was excluded by consent, from a mis- 
taken opinion that it would render the contracts usurious. The court, 
notwithstanding the omission manifestly proceeded upon a misappre- 
hension of the parties as to the law, refused to relieve by establishing 
the rejected clause. It is not the intention of the court, in the case 
now under consideration, to lay it down that there may not be cases 
in which a court of equity will relieve against a plain mistake arising 
from ignorance of law. But we mean to say that where the partieSi 

1 8 Herr. 371. ^ 1 Bro. a G. M. 
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upon deliberation and advice, reject one species of security and agree 
to select another under a misapprehension of the law as to the nature 
of the security so selected, a court of equity will not, on the ground 
of such misapprehension and the insufficiency of such security in 
consequence of a subsequent event, not foreseen, perhaps, or thought 
of, direct a new security, of a different character, to be given, or de- 
cree that to be done which the parties supposed would have been 
effected by the instrument which was finally agreed upon. 

If the court would not interfere in such a case, generally, much 
less would it do so in favor of one creditor against the general cred- 
itors of an insolvent estate, whose equity is, at least, equal to that of 
the party seeking to obtain a preference, and who, in point of law, 
stand upon the same ground with himself. This is not a bill asking 
for a specific performance of an agreement to execute a valid deed 
for securing a debt ; in which case the party asking relief would be 
entitled to a specific lien ; and the court would consider the debtor as 
a trustee for the creditor of the property on which the security was 
agreed to be given. The agreement has been fully executed, and the 
only complaint is that the agreement itself was founded upon a mis- 
apprehension of the law, and the prayer is to be relieved against the 
consequences of such mistake. If all other difficulties were out of 
tiie way the equity of the general creditors to be paid their debts 
equally with the plaintiff would, we think, be sufficient to induce the 
eourt to leave the parties where the law has placed them. 

Th^ decree is to be affirmed^ with eosU} 



J. 8, CANEDY AND Othebs v. WILLIAM G. MARCT. 

Supreme Judicial Goubt, Massachusetts, Septembeb Tekm, 

1859. 

[18 Gray, 878.] 

Bill in equity, under St. 1856, c. 38, by the eight heirs at law of 
John Canedy, to reform certain deeds, under which the defendant 
claimed title to real estate of said John, who died intestate in 1835. 
Said heirs, in 1836, 1837, and 1845, respectively made deeds of their 
''undivided eighth parts of the real estate where the deceased last 
lived, except the widow's right of dower," and their grantee conveyed 
to one, who in 1848 conveyed to the defendant in fee the tract of 
land in question, with full covenants of warranty, '' except the right 
of dower to the widow, and my right in the same." 

The complainants alleged and contended that, in all of the above 
deeds, the reversionary interest of the children, in the land which 

1 Larkins 9. Biddle, SI Ala. S5S, S56; Lanning v. Carpenter, 48 N. T. 408 Acoord, — Ei>. 
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might be set off to be held by the widow as dower, was intended 
to be reserved ; and that no one of the deeds was meant to conyev 
more than a part or the whole of two undivided third parts of the 
farm ; leaving untouched the widow's dower, and the reversion of the 
heirs at law. 

The oral contract made by the respective parties, in each and all of 
the conveyances, was a sale of only two thirds of the premises, and 
did not embrace the' reversionary interest of the heirs in the widow's 
dower land. 

It appeared in evidence, upon the inquiry of the counsel for the 
defendant, put to the draftsman of the deeds, and also to the respect- 
ive grantors, that the words used in the deeds were the words in- 
tended to be used by them, and that in this respect there was no 
mistake or error ; the error being that they supposed the words used 
would convey only two thirds of the premises, leaving in the heirs 
at law their rights in reversion to the remaining third held by the 
widow as her dower. The defendant insists that for this reason this 
bill should not be maintained.^ 

It appears perfectly well proved, if it is competent to prove it for 
such purpose by parol evidence, and we think it is, that the oral 
contract was, that the grantor was to convey, and the grantees to 
take, two thirds of the entire premises of which the intestate died 
seized, and to except the entire third part of the premises in which 
the widow particularly had dower, though it had not been assigned to 
her to hold in severalty ; that it was so understood by the convey- 
ancer employed to draw the deeds; that he intended so to draw it, 
and supposed that he did. But it further appears from his testimony 
that he used the words which he intended, but believed the descrip- 
tion was such as not to include the reversion in the dower. 

It also appears that the defendant, when he obtained his title from 
his grantor, knew that the grantor claimed the two thirds only, exclu- 
sive of the revei:sion in the dower, and that he considered that to be 
the extent of his title, and at times made proposals for the purchase 
of the reversion of some of the heirs, until within a year or two, since 
which he has denied their right, and refused to correct the mistake. 

1. The first question is, whether here was any mistake. Of this 
we think there can be no doubt, if the intention of the parties was 
that this reversion should not pass. The conveyance was of the inter- 
ests of the heirs in the estate described, except the widow's right of 
dower. This carried the whole estate subject to the exception. The 
widow's right of dower was a freehold estate for her own life in one 
third, and the residue included both the two thirds in possession and 
the reversion in the dower. Such was the legal effect of the de- 
scription adopted. 

^ The statement of the case is abridgedi and the arg^nment for the defendant omitted. ~Eix 
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2. We are therefore satisfied by the evidence that these deeds were 
made by the mistake of the scrivener in preparing deeds which ex- 
cepted only the widow's right of dower, when, under the authority 
given him and to accomplish his own intention, he should have so 
drawn the deeds as to except one certain undivided third part of the 
premises, being that part assigned or reserved to be assigned to the 
widow as her dower. 

3. We are aware that a deed is very strong evidence of the intent 
of the parties, and at law cannot be questioned, but must be taken to 
be conclusive. But where, in equity, mistake of the parties is ex- 
pressly charged and put in issue, equity will permit it to be inquired 
into, and, upon strong and satisfactory proof, to be corrected. The 
evidence must make it clear. Here we are of opinion that it is 
proved by such evidence that the mistake was made and that the 
deeds did not conform to the oral contract, which they were intended 
to carry into effect. It is no answer to say that the scrivener used 
the words which he intended to use. It is the mistake of the parties 
to the deeds which we are to inquire into ; and if tbey were misled by 
a misplaced confidence in the skill of the scrivener, it can hardly be 
said to be a mistake of law and not of fact on their part. 

But we are of opinion that courts of equity in such cases are not 
limited to affording relief only in case of mistake of fact ; and that a 
mistake in the legal effect of a description in a deed, or in the use of 
technical language, may be relieved against, upon proper proof. Hunt 
V, Rous man iere ; Gillespie v. Moon ; * Stedwell v. Anderson ; * Oliver 
V. Mutual Commercial Marine Ins. Co.* 

There are authorities also, especially the opinion of Chancellor 
Kent in Johnson's Chancery Cases, that such proof may be made by 
parol evidence. Gillespie v. Moon, just cited. Adams on Eq. (Amer. 
ed.) 168 note. 

4. The court are of opinion that the defendant be required to exe- 
cute and deliver to the plaintiffs, their heirs and assigns, a deed of 
release and quitclaim of all his right, title, and interest in the rever- 
sion of one undivided third part of the estate, and that he and all per- 
sons claiming by, through, or under him, be enjoined and prohibited 
from taking or claiming any right, title, or interest in such reversion, 
against the plaintiffs or any persons claiming by, through, or under 

them.* 

Decree accordingly. 

1 8 Johns. Ch. 606. < 21 Conn. 139. < 2 Cnrt. C. C. 2^. 

4 The doctr ne permitting the reformation of an instrument which, through a mistake 
of law, fails to conform to the actual bargain of the parties is almost universally recog- 
nized. In the following ca$ies reformation was allowed at the suit of one to whom the 
instrument gave less than was called for bj the bargain of the parties: Snell v. Ins. Co., 
98 U. S. 85; Oliver v. Mutual Co., 2 Curt. 277, 299; Williams v. North Co^ 24 Fed. R. 
625; Abraham v. North Co., 40 Fed. R. 717; Chicago Co. v. Green, 114 Fed. R. 676 (omis- 
sion of consideration for a relase); Moore v. Tate, 114 Ala. 582 (ttmblt); Orr v. Echols, 
119 Ala. 840 (consideration inserted); Love v. Sierra Co., 32 Cal. 639 (mortgage in name of 
agent instead of principal); Remington r. Higgins, 54 Cal. 620; Peers v. McLaughlin, 88 
Cal. 294; Woodbury Bank v. Charter Co., 31 Conn. 517; Blakeman r. Blakeman, 39 Conn. 
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GRISWOLD V. HAZARD. 

SUPBEME COUBT, UNITED STATES, May 25, 1891. 
[141 United StaUt Reports, 260.] 

This suit was brought by Griswold, a citizen of New York, against 
the appellees, citizens of Rhode Island, to obtain a decree cancelling, 
or (if relief of that character could not be granted) reforming a cer- 
tain bond, for the sum of $53,735, executed by Thomas C. Durant, as 
principal, and Griswold and S. D. Bradford, as his sureties. It was 
heard upon bill, answer, and proofs, and the bill was dismissed. 
Mr. Justice Harlan delivered the opinion of the courts 
While in respect to some matters there is a conflict among the wit- 
nesses, certain facts and circumstances are clearly established, and 
may be summarized as follows : Durant, in August, 1868, was a citi- 
zen and resident of New York. He went to Newport for a brief stay, 
and was there on the morning of Saturday, August 22. About noon 
of that day the suit, in which the writ of ne exeat issued, was com- 
menced against him. He was then sailing, with several friends, in 
his yacht on the high seas. The yacht lauded at the Newport wharf 
shortly before eleven o'clock at night. Upon his stepping ashore he 
was notified by two officers, who had kept continuous watch for him 
at the wharf during the afternoon, that they had a writ for his 
arrest — meaning the above writ of ne exeat — and that he must go to 

390; Haussman v. Bnmham, 59 Conn. 117; Sparta v. Mendell, 138 Ind. 188; Parish v. Camp- 
livkf 139 Ind. 1 (but see contra Nelson v. Dttvls, 40 Ind. 366 (temUe); Easter v, Severin, 78 
Ind. 540); Dinwiddie v. Self, 145 111. 290; Jamison v. State Co , 85 Iowa, 229 ; Stockbridge 
Co. V. Hudson Co., 107 Mass. 290 (semble)] Leitensdorfer v. Delphv, 15 Mo. 160; Griffith v. 
Townley, 69 Mo. 13; Corrigan «. Tieman, 100 Mo. 276 ; Lansing v. Commercial Co. (Neb. 
1903), 93 N. W. R. 756; Kennard v. George, 44 N. H. 440; McMillan v. Fish, 29 N. J. Eq. 
610; Maher v. Hibernica Co., 67 N. T. 283; Springs v Harven, 3 Jones Eq. 96 ; McLaughten 
V. Partridge, 11 Oh. 223; Evarts v. Strode, 11 Oh. 480; Beardslev v. Knight, 10 Yt. 185; 
McKenzie v. McKenzie, 52 Yt. 271; Alexander v, Newton, 2 Gratt. 266; Whitmorev. Hay, 
85 Wis. 240; Lardner v. WiUiams, 98 Wis. 514. 

Bnt see contra Cloptoji v. Martin, 11 Ala. 187 (erroneous insertion of warranty of sound- 
ness); State V. Paup, 13 Ark. 129; Rector v. Collins, 46 Ark. 162; Stedwell.v. Andersen, 
21 Conn. 139; Park v, Blodgett Co., 64 Conn. 28; Martin v. Hamlin, 18 Mich. 354. 

In tha following cases reformation was allowed at the suit of one who, by the instrument, 
conveyed a larger tm, or assumed a greater obligation than the bargain of the parties 
called'for: Coldcot v. Hill, 1 Ch. Ca. 15; Wake v. Harrop, 1 H. & C. 202; Wilding v. San- 
derson, 1897, 2 Ch. 534; Kyner «. Boll, 182 III. 171 (but see GU>rdon v. Downing, 18 III. 492; 
Purvines v. Harrison, 151 111. 219, 223); Nowlin v. Pyne, 47 Iowa, 293; Stafford v. Fetters, 
55 Iowa, 86; Jamison v, Percival, 85 Iowa, 135; Hausbrandt v. Hofler, 117 Iowa, 103; 
Bottorff V. Lewis (Iowa, 1903), 95 N. W. R. 262; Burdett v. Simms, 8 J. J. Marsh. 190; 
Scales V. Ashbrook, 1 Met. (Kv.) 358; Worlev t. Tijggle, 4 Bush, 168; Cooke v. Husbands, 
11 Md. 492; Stockbridge Co. v, Hudson Co., 107 Mass. 290; Benson v. Markoe, 87 Minn. 
30; Scofield v. Quinn, 54 Minn. 9 ; Cassidy v. Metcalf, 66 Mo. 519; Buggy Co. v, Woodson, 
59 Mo. Ap. 550; Dry Groods Co. v. Grocer Co., 68 Mo, Ap. 290; Green t. Morris Co., 12 
N. J. Eq. 165; Martin v. N. Y. Co., .36 N. J. Eq. 109; Pitcher v. Hennessey, 48 N. Y. 415; 
Kornegay t>. Everett, 99 N. Cn. '40; Clayton «. Freet, 10 Oh. St. 544; Ormxby v. Long- 
worth, li Oh. St. 653; Mower v. Hutchinson, 9 Yt. 242 ; Biggs v. Bailey, 49 W. Ya. 188; 
Green Co. p. Hewitt, 62 Wis. 316; Wisconsin Bank v. Mann, 100 Wis. 596. 

Bnt see contra Allen v. Anderson, 44 Ind. 395; Nicholson v. Caress, 59 Ind. 39, 53 (iem- 
5/e); Hopkins v. Mazyck, 1 Hill Ch. 242 (distinction taken between ignormnce and mistake 
of law). — Ed. 

I Only « portion of the oninion of the court is given — Sd. 
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jail. He accompanied them to that place, one of the counsel of 
Hazard, Mr. Peckham, following on foot to the sheriff's office. In- 
formation of the arrest having been communicated to Mr. H. W. 
Gray, also a citizen of New York, temporarily at Newport, that 
gentleman went to Griswold, who was his uncle, and begged the latter 
to go t^ the jail and become bail for Durant's appearance. Griswold 
had only a slight acquaintance with Durant, never having met him 
until the spring of 1868, and held no personal or business relations 
of any kind with him. To oblige his nephew, who was Durant's 
friend, and merely as an act of kindness and courtesy to a stranger 
(Griswold then resided in Newport), he acceded to the request to 
become bail for Durant's appearance in court, and for that purpose 
only went to the jail. Hazard learned, a little before eleven o'clock, 
that Durant had been arrested as he landed from his yacht, and that 
owing to the lateness of the hour the sheriff had taken him directly 
to the jail instead of his own office, "as had been previously ar- 
ranged." He went immediately to the lodgings of one of his attor- 
neys, Mr. Bradley, and caused him to " go and see what could be 
done to prevent Durant from remaining in jail over Sunday ;" author- 
izing his attorney to use his name "for the purpose of releasing 
said Durant from jail until Monday, it being regarded as very doubt- 
ful whether Durant in the short time then remaining before Sunday 
would be able to provide the necessary bonds." 

Shortly after Griswold, accompanied by Gray, reached the jail, the 
two counsel of Hazard, namely, Bradley and Peckham, arrived there, 
and a few moments later Governor Van Zandt came in obedience to a 
message from Durant, conveyed by Bradford, to act as his counsel. 
Hazard, it seems, did not accompany his counsel to the jail. It was 
now nearly twelve o'clock. All who were at the jail agree that they 
were there only because of the arrest of Durant under a writ com- 
manding the sheriff to take bail from him, in the sum of $53,735, 
that he would not go or attempt to go into parts beyond the state 
without the leave of the court, and, if such bail were not given, to 
commit him to and keep him in jail until he gave bail of his own 
accord ; and, such security being taken, the officer was required by 
the writ to return a certificate thereof to the court. There is no 
claim that any one present was ignorant of the terms of the writ, or 
of the extent of the authority of the officer charged with its execu- 
tion. It is further agreed by all the witnesses that there was a con- 
versation at the jail between the lawyers and Durant as to what 
could be done in order to effect the latter's release. But in this dis- 
cussion or conversation Griswold took no part whatever. That much 
is distinctly stated by Peckham, one of Hazard's attorneys who drew 
the bond, and supervised the execution of the writ of ne exeat, 
although he says that the sureties could not " help hearing, if they 
paid any attention." It is equally beyond dispute that the object of 
Griswold's presence at the jail was well known to Hazard's attorneys. 

Just here arises the difference among the witnesses as to what took 
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place afc the jail. Detailing what occurred according to his recolleo^ 
tion at that place, Peckham says : ^< When I got to the jail I found 
there Judge Bradley, who had only preceded me there by a minute or 
two, Mr. Durant, Charles C. Van Zandt, his counsel, Mr. Griswold, 
Dexter Bradford, and a stranger, who was, I presume, Mr. Gray. Mr. 
Van Zandt and Judge Bradley were already talking about the release 
of Mr. Durant from custody. Judge Bradley said : ' That is a simple 
matter. Let him give the bond called for by the writ.' The nature 
of that bond was briefly explained. Mr. Durant said that it was out 
of the question for him to give it ; that he could n't remain any longer 
in Ehode Island ; that his presence was absolutely demanded outside 
of the state, and forthwith ; and that he must leave here Monday 
morning. It was suggested that he might file his answer and apply 
for the discharge of the writ immediately ; but he said, ^ I know what 
proceedings in court are, and I can't remain here at all.' It was 
then proposed that he should give a bond in the same amount marked 
in the two writs in the two cases, conditioned to abide and perform 
whatever decrees the coui*t might make against him in those suits. 
The nature of these proposed bonds was freely discussed by Judge 
Bradley, Mr. Van Zandt, and Mr. Durant, and the fact that they were 
bonds which would hold the principal and sureties liable to pay money 
in case Durant should not perform any decree made by the court was 
commented on by Mr. Van Zandt and Mr. Durant. During all this 
interview Judge Bradley did all the talking for the complainants, and 
Mr. Van Zandt and Mr. Durant spoke about equally for their side." 
The same witness states : " Mr. Van Zandt having conferred with Mr. 
Durant, and those two having conferred with the sureties, — I mean 
Mr. Griswold and Mr. Bradford, — Mr. Van Zandt then announced 
that they would give the bonds proposed. As it was then very late, 
it was further agreed that all should meet at my office on the follow- 
ing Monday morning, soon after midnight, and execute the papers. 
Besides these bonds, it was also agreed that the respective coun- 
sel should sign an agreement that upon the bonds being executed 
the writs of ne exeat should be absolutely discharged. Just at the 
close of the interview Judge Bradley addressed himself to all pre- 
sent, saying that he wished to make sure that all understood the 
arrangement alike, and he stated that Mr. Durant was to give bonds. 
with Mr. Griswold and Mr. Bradford as sureties, in the sums marked 
in the writs, to abide and perform all the decrees of the court in the 
suit ; that counsel fehould sign agreements lor tne aiscnarge of the 
writs ; that all should meet at my office soon after midnight Monday 
morning and sign the papers ; that in the mean time Mr. Durant would 
go free from custody upon his word of honor, and he appealed to the 
sureties, saying : ' We rely upon you, gentlemen, to see that he at- 
tends.' We then separated. I prepared the papers and had them 
lying upon my table when we met, pursuant to the arrangement. 
They were read. Mr. Griswold took an active part at this meeting 
and^ I think, read the papers for himself. The papers were signed 
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without any objection or discussion at that time. Probably we wei9 
not together at my office more than ten minutes." Eeferring to the 
interview at the jail^ Bradley testified that nothing was said, to the 
best of his recollection and belief, by any one, conveying the idea 
that the complainants were to obtain from the defendant only a bail 
bond for his appearance ; aud that ^'the terms of the bond were ex- 
pressed, so as to exclude the idea that it was merely a bail for appear- 
ance, and to provide that it should be a bond to abide and perform 
the order of the court." He further said that the bond '' was to be a 
security," and it was so announced. In all material respects his evi- 
dence was in accord with the recollection of Peckham. 

But there was other evidence which precludes our accepting the 
version of the affair given by those gentlemen. Gray, Griswold, 
Durant, and Van Zandt, with more or less distinctness, but all em- 
phatically, state that neither at the jail Saturday night, nor at the 
meeting before daylight on Monday morning, was there a hint, sug- 
gestion, or proposition, in any form, that Durant shoidd give bond, 
with sureties, conditioned that he would abide axid perform the decrees 
that might be rendered in the Hazard suit, or that any bond was 
talked of except one that would make the sureties responsible simply 
for his appearance in the state, so as to be subject, to the orders and 
process of the court. 

We are of the opinio n that , although the condition of the bond i n 
question was that Jjur ant snouia " abide and perform the orders and 
aecrees "^ ol tli6 flfluit IB the siui in wliicli it was given, all the parties, 
according to the clecided preponderance of evidence, intended it, at 
the time, as an instrument binding tne sureties tor tne appearance of 
the principal so as to be amenable to the process and decrees of the 
court, upon default in which, and not before, were they to be liable to 

j^Y thft ppiriftlty. Tf thft hnnH mftana. in law, ninrft than thnh — a^nH 

counsel in this court agree that it does — the case is one of a mutual 
mistake, clearly established, as to the legal effect of the instrument 
There was no mistake as to the mere words of the bond ; for it was 
drawn by one of Hazard's attorneys, and was read by Griswold be- 
fore signing it. But, according to the great weight of the evidence, 
there was a mistake, on both sides, as to the legal im]>ort of the terms 
employed to give effect to the mutual agreement. In short, the in- 
strument does not express the thought and intention w^lipl^ the partiftn 
had at the time of its execution . And this mistake was attended by 
circumstances that render it inequitable for the obligees in the bond to 
take advantage of it. The instrument was di-awn by one of Hazard's 
attorneys, and was presented and accepted as embodying the agree- 
ment previously reached. Griswold was unskilled in the law, and 
took the word ''perform" as implying performance in the sense of 
Durant's becoming amenable to the process of the court. He had no 
reason — unless the recollection of Gray, Durant, Van Zandt, and 
himself as to what occurred is wholly at fault — to doubt that the 
bond expressed the real agreement ; especially if he heard Van Zandt's 
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statemeut to Durant, when the latter was about to sign the bond, that 
it " was, in effect, a bail bond." A oourt of equity ought not to allow 
that mistake, satisfactorily established and thus caused, to stand un- 
corrected, and tKerebv supiect surety to a liability he did not intend 
to assume, and which, according to the decided prepoiV ifirp,iip» ^^ ^^^ 
eyJdence, there was at the time no purpose to impose upon him. 
While it is laid down that " a mere mistake of law, stripped of all 
other circumstances, constitutes no ground for the reformation of 
written contracts," yet " the rule that an admitted or clearly estab- 
lished misapprehension of the law does create a basis for the inter- 
ference of courts of equity, resting on discretion and to be exercised 
only in the most unquestionable and flagrant cases, is certainly more 
in consonance with the best-considered and best-reasoned cases upon 
this point, both English and American." Snell t;. Insurance Go. ;^ 

1 Story Eq. Jur. § 138 e and /., Eedf. ed. ; Stockbridge Iron Co. v. 
Hudson Iron Co. ; * Underwood v, Brockman ; • Jones v. Clifford ; * 
Canedy v. Marcy ; Green v. Morris & Essex Railroad Co. 5 * Beard sley 
V, Knight ; • State v. Paup ; ' 2 Leading Cases in Eq. pt. 1, 979 to 984 ; 

2 Pomeroy's Eq. §§ 843 to 847. 

The decree must be reyersed, with directions to enter a new de- 
cree perpetually enjoining the defendants therein, and each of them, 
from prosecuting any suit, action, or proceeding, against Griswold on 
the bond executed by him on the 24th of August, 1868, as one of the 
sureties of Thomas C. Durant. 

Mr. Justice Bradley and Mr. Justice Browx did not participate 
in the decision of this case.^ 



TURNER V. TURNER. 
Before 1680. 

[2 Reports in Chancery, 154.] 

That the plaintiff's father lent to Ayloff TOOL, and at another time 
200Z., for which Ayloff mortgaged lands to the plaintiff's father and 
his heirs, with proyiso that on payment of 600Z. to the said plaintiff's 
father or heirs, then the premises to be reconyeyed to Ayloff ; that 
the plaintiff is executor to his father and brothers, and so claims the 

1 98 U. S. 85, 90, 92. * 102 Mass. 45, 48. 

• 4 Dana, 309, 316. * 8 Ch. D. 779, 791, 792. 
< 1 Bcas. 165, 170. • 10 yt. 185, 190. 

7 13 Ark. 129. 

* The court said further that, if the case was not one of mutual mistake, it was because 
the defendants knew of the plaintiffs misapprehension as to the nature of the bond, and 
on that assumption the plaintiff would be entitled to relief because of the fraud in law 
practised upon him. The court decided aUo that the plaintiff had not forfeited his rigiit to 
relief by unreasonable delay. Mr. Justice Brown delivered a dissenting opinion, thinking 
that the plaintiff had not acted under any misapprehension of the character of the bond 
he signed, and that if this were not the fact, his laches precluded all right to relief. — Ed. 
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mortgages as vesting in the executors of his father and not in his 
heirs. 

The defendant being the son and heir of the plaintiffs eldest brother^ 
deceased, and grandson and heir to the said plaintiff's father, insists 
that the plaintiff and defendant and others who claimed several shares 
and parts of the plaintiff's father's personal estate agreed to a division 
thereof amongst themselves, and a division was made and releases 
given of each one's demands in law or equity to the said estate, and the 
plaintiff in particular released, and the said AylofPs mortgage with 
the money due thereon with other things was set out and allotted to 
the defendant by consent of all the parties, and received by the de- 
fendant in part of his share, and the plaintiff accounted to the defend- 
ant for the profits of the said Ayloff's mortgaged premises received by 
him, and afterwards, in 1664, the defendant bad a decree for the mort- 
gage money against Ayloff's executor and received the same, to which 
proceedings the plaintiff was privy, and the defendant says it is un- 
reasonable that the plaintiff should now make a demand to the said 
mortgage to unsettle matters so settled by his own consent ; but the 
plaintiff insists he looked on the premises at that time to come to the 
defendant as heir and knew not his own title thereto, and the shares 
set out came but to 250/. apiece and Ayloff's mortgage was worth 
8000/. 

This court is of opinion that the plaintiff ought to be relieved and 
had an undoubted right to the said mortgaged premises, and decreed 
the defendant to repay all the money received by him thereon to the 
plaintiff. 



BINGHAM V. BINGHAM. 

Befobe Sib William Fobtescue, M. K., fob Lobd Chakcellob, 

OcTOBEB 27, 1748. 

[1 Vetey, Btnior, 126.] 

An agreement was made for the sale of an estate to the plaintiff by 
defendant, who had brought an ejectment in support of a title thereto 
under a will.* 

The bill was to have the purchase money refunded as it appeared to 
have been the plaintiff's estate. 

It was insisted that it was the plaintiff's own fault, to whom the 
title was produced, and who had time to consider it. 

1 **The material facts were as follows: One John Bingham {inter alia) devised an mtaU 
iaUf in certain lands, to Daniel^ his eldest son and heir, limiting the reversion in fee to hit 
own heirs, Daniel left no issue, but devised this estate to the plaintiff m fee. The bill 
stated that the latter, being ignorant of the law, and persuaded bv the defendant, and bis 
scrivener and conveyancer, that Daniel had no power to make such devise, and being also 
subjected to an action of ejectment, purchased the estate of the defendant for 80/.; and that 
it was conveyed to him by lease and release.'* 8 Ves. Sr. 79. — £d. 
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Decreed for the plaintiff with costs, and interest for the money from 
the time of bringing the bUl ; for though no fraud appeared, and the 
defendant apprehended he had a right, yet there was a plain mistake 
each as the court was warranted to relieve against, and not to suffer 
the defendant to run away with the money in consideration of the sale 
of an estate, to which he had no right.^ 



Be SAXON LIFE ASSUEANCE SOCIETY— ANCHOR CASK 
Befobe Sib William Page Wood, V. C, July 9, 1862. 

[2 Johmon ^ Htmming^ 406.] 

ice-Chancellob Sib W. Page Wood.* The claim of the Anchor 
arises in this way. They originally held a security of the Saxon As- 
surance Society for moneys advanced by the Anchor. Subsequently 
to this the Saxon came to an arrangement with the Era, by which the 
whole assets and business of the Saxon were transferred to the Era 
Society, which undertook to provide for all the liabilities of the SaxoiL 

This arrangement was so far recognized in chambers that proceed- 
ings which had been taken for winding up the Saxon were stayed, and 
a deed was afterwards executed on the 1st of August, 1857, between 
the Saxon and the Era companies, for the purpose of carrying out this 
arrangement. Upon this being done, it was proposed that a new secu- 
rity of the Era should be substituted for the existing security which the 
Anchor Company held against the Saxon ; and the Anchor Company 
assented to this proposal, accepted the new security, and cancelled the* 
old one. 

At a later period the validity of the transaction between the SaxoxL 
and the Era was questioned ; and it was held in this court that the^ 
deeds of settlement of those companies did not authorize the transfer 
of the business, and that the deed of the 1st of August, 1857, wa» 
vltra vires ; and the claim of the Anchor Company against the Era waa 
accordingly disallowed. The consequence is, that the security given 
by the Era to the Anchor in consideration and in pursuance of the 
transfer of the business and in substitution for a liability of the Saxon 
was a mere nullity from the first 

All parties, no doubt, supposed that the transaction was legal, and 
it comes to this, that, by a common mistake of the Saxon and Era 
companies, a creditor of the Saxon has been led to give up a security 
in exchange for a deed which is a mere nullity. 

A question has sometimes arisen how far this court can interfere to 

1 Cochrane «. Willi*, 34 Bear. 859, 368, 1 Ch. Ap. 58, 64 (<emft/f); Jones v. Clifford, 8 
Ch. D. 770, 790-91 {%tmJtit)\ Hnddersfield Co. v. Lister, 1895, S Ch. 273, 281; Morgan «. 
Dody 8 Colo. 551 Accord. 

McAninch v, Laaghlin, 13 Pa. 371; Haden v. Ware, 16 Ala. 149 Confra. — Ed 

* Onlj a portion of the judgment of the coort is given. — Ed. 
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rectify a mistake in law ; but, having regard to all the authoritieBy and 
especially to Stone v. Godfrey,^ I have no doubt of the jurisdiction. 
In Stone v. Godfrey the plaintiff had been advised that he was not 
tenant by the curtesy ; and, on the assumption that he had no such 
right, he concurred in a partition suit. Afterwards, the advice was 
ascertained to be erroneous ; and upon the subsequent facts it was 
held, both by the master of the rolls and the court of appeal, that 
the plaintiff was barred of relief by his own conduct and laches : but 
both of the lords justices rested their judgments upon that alone ; 
and L. J. Turner expressly said, that he felt no doubt that the court 
had power to relieve against mistakes in law as well as against mis- 
takes in fact. 

I must, therefore, hold that the Anchor Company are entitled to be 
replaced as creditors of the Saxon.* 



R H. COOPER V. W. PHIBBS akd Othebs. 
HousB OF Lords, May 31, 1867. 

[La^ RtporU, 2 H<mu iifLcrdi, 149.] 

Lord Cranworth. My Lords, this is an appeal against a decree of 
the Lord Chancellor of Ireland, of the 14th of June, 1865, dismissing 
a cause petition which had been filed by the appellant on the 9th of 
Apnl, 1864, pursuant to the Chancery Eegulatiou Act of 1850. The 
object of the petition was to be relieved from an agreement, dated on 
the 14th of October, 1863, by which the petitioner agreed to become 
tenant to the respondent Pbibbs, for three years, of the salmon fishery 
of Ballysadare, in the county of Sligo. The g^und of the relief asked 
was, that the petitioner had entered into an agreement in mistake 
as to his rights. He thought that the fishery belonged to the other 
respondents, for whom Phibbs acted as trustee ; but he was in truth 
himself the owner of the fishery as tenant thereof in tail.' 

Therefore, he says, I entered into the agreement under a common 
mistake, and I am entitled to be relieved from the consequence of it. 

In support of that proposition he relied upon a case which was 
decided in the time of Lord Hardwicke, not by Lord Hardwicke him* 
self, but by the then master of the rolls, Bingham v. Bingham, where 
that relief was expressly administered. I believe that the doctrine 
there acted upon was perfectly correct doctrine ; but even if it had 
not been, that will not at all show that this appellant is not entitled 
to this relief, because in this case the appellant was led into the mis- 

1 5 D. M. & G. 76. 

* Sparks v, Pittman, 61 Miss. 511 Accord, — Ed. 

s The mistake Was doe to a misoonstruction of a deed of settlement. Only a portion of 
the speeches of Lord Cranworth and Lord Westbory are given. Lord Colonsaj oononmd. 
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take by the misinformation given to him by his uncle, who is now 
represented by the respondents. It is stated by him in his cause 
petition, which is verified, and to which there is no contradiction, and 
in all probability it seems to be the truth, that his uncle told him, not 
intending to misrepresent anything, but being in fact in error, that he 
was entitled to this fishery as his own fee simple property ; and the 
appellant, his nephew, after his death acting on the belief of the truth 
of what his uncle had so told him, entered into the agreement in ques- 
tion. It appears to me, therefore, that it is impossible to say that he 
is not entitled to the relief which he asks, namely, to have the agree- 
ment delivered up and the rent repaid. 

Lord Wbstbuby. The result, therefore, is, that at the time of the 
agreement for the lease which it is the object of this petition to set 
aside, the parties dealt with one another under a mutual mistake as to 
their respective rights. The petitioner did not suppose that he was, 
what in truth he was, tenant for life of the fishery. _ The other parties 
acted upon the impression given to them bv their father, that he ^their 
father"^ was the owner of the fishery, and that the fisherv had descended 
to the m. In such a state of things there can be no doubt of the rule 
of a court of equity with regard to the dealing with that agreement 
It is said, " Ignorantia juris haud excuaat ; " but in that maxim the 
word ^^ju8 " is used in the sense of denoting general law, the ordinary 
law of the country. But when the word "^ua " is used in the sense 
of denoting a private right, that maxim has no application.^ Private 
right of ownership is a matter of fact; it may be the result also o f 
matter ot law ; but if parties contract under a mutual mistake and 
misapprehension as to their relative and respective rights, the result 
is, that that agreement is liable to be set aside as having proceeded 
upon a common mistake. Kow, that was the case with these parties 
— the respondents believed themselves to be entitled to the property, 
the petitioner believed that he was a stranger to it, the mistake is dis- 
covered, and the agreement cannot stand. 

Decretal order reversed, and cause remitted^ with a declaration, 

1 " With regard to the objection, that the mistake (if any) was one of law, and that the 
mle, ' Ignorantia Juris fiemfAem excutat * applies, I would observe upon the peculiarity of 
this case, that the ignorance imputable to the party was of a matter of law arising upon the 
doubtful construction of a grant. This is very different from the ignorance of a well-known 
rule of law. And there are many cases to be found in which equity, upon a mere mistake 
of the iaw, without the admixture of other circumstances, has given relief to a party who 
has dealt with his property under the influence of such mistake." Per Lord Chelmsford in 
Earl Beauchamp v. Winn, L. R. 6 H. L. 228, 234. 

Livesey «. Livesey, 8 Rubs. 287 (executrix having made premature payments of an an- 
nuity, through a misinterpretation of the will, is allowed to withhold subsequent payments 
to the same amount); Stone v. Grodfrey, 5 D. M. & 0. 76 (iemble); Daniel v. Sinclair, 6 
App. Cas. 181 (by mutual misinterpretation of a mortgage deed compound interest was 
allowed in settling the account. The account was reopened by the court, so as to allow only 
•imple interest) Accord. — Ed. '* 
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EDWAED JEAKINS v, N. F. FRAZIER. 

SlTPRBME COUBT, KANSAS, JaNUABY TeRM, 1902. 

[64 Kantat ReporU, 267.] 

In 1883 Serena J. Jeakins died intestate, seized of a tract of 480 
acres of land in Butler County, and leaving her husband, Edward 
Jeakins, and six children surviving her. One child of the man*iage, 
named Edward, died in 1869, while an infant Carl Scheel, the 
brother-in-law, purchased the shares of two of the children, and Par- 
milly Scheel, his wife, bought the shares of two others. Mrs. Scheel 
then contracted orally in March, 1886, with Edward Jeakins for the 
sale of his interest, which both understood to be an undivided one half, 
and the deed of conveyance, as well as a mortgage back to secure the 
payment of the purchase money, so described the interest conveyed. 
Subsequently Mrs. Scheel bought the interests of the two remaining 
heirs. In the conveyances from the children the interest of each child 
was described as one twelfth. In November, 1894, the Scheels con- 
veyed the entire estate by warranty deed to the defendant N. F. 
Frazier, who took possession March 1, 1895. This action of eject- 
ment was brought by Edward Jeakins to recover a one-fourteenth 
interest in said tract of land which he claims to have inherited from 
his deceased child Edward, and to recover for the rents, issues and 
profits of said land while the same was occupied by said Frazier.^ 

Ellis, J. Numerous errors are assigned, which will not be separ- 
ately considered, because they are all subservient to one governing 
principle in the case. It must be assumed that Edward Jeakins did 
tell Mrs. Scheel that his interest in the farm was only one half and 
that he would sell such one-half interest to her for 1^3500. It cannot 
be said, however, that she bought in reliance upon such assertion, for 
all the facts and circumstances disprove it, and although a witness on 
behalf of the defendant, she made no such statement or pretence. On 
the contrary, the fact that she bought the interest of two of the heirs 
before dealing with Jeakins clearly shows that she relied upon her 
own knowledge as to the number and respective interests of the heirs 
surviving her sister, and that she depended upon her brother-in-law 
neither for information as to the facts nor for advice as to the law. 
No claim is made that plaintiff then understood or believed he had 
any greater interest in the estate of his wife than that which he con- 
veyed to his sister-in-law. In other words, these Dartif*^, anting nnHfti* 
a mutual mistake in regard to the law, made a contract ; one executed 
and the other accepted a conveyance, which was dictated iif their pre- 
sence and afterward read over to them, and which fairly expressed the 
agreement they had sought to make in their negotiations. 

1 This statement of the case is a condensation of the facts at given in the opinion of the 
court, which is abridged in some other respects. — £d. 
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Under the law as it then existed in Kansas, plaintiff, without his 
knowledge, was really the owner of an eight-fourteenths interest in 
the land, as he inherited a one-fourteenth interest from his deceased 
child. The defendant seeks to reform the deed, and asks the court 
to conyey to Mrs. Scheel, for the use of the defendant, that one-four- 
teenth interest. Equity will sometimes grant relief where parties 
haye acted under a mutual mistake of the law, but it will neyer do 
so when the effect of a decree is to giye to one party and take from 
another something of yalue without any consideration being paid there- 
for. See authorities in note to Black v. Ward.^ 

In his work on Equity Jurisprudence, Mr. Pomeroy says : — 

" Whereyer a person is ignorant or mistaken with respect to his own 
antecedent and existing priyate legal rights, interests, estates, duties, 
liabilities, or other relation, either of property or contract or personal 
status, and enters into some transaction the legal scope and operation 
of which he correctly apprehends and understands, for the purpose of 
affecting such assumed rights, interests, or relations, or of carrying out 
such assumed duties or liabilities, equity will grant its relief, defen- 
siye or affirmatiye, treating the mistake as analogous to, if not identi- 
cal with, a mistake of fact." 2 Pom. Eq. Jur. § 849. 

See, also, Eenard v. Clink,* and notes to same case in 30 Am. St. 
Bep. 460. 

The eyidence in this case proyes beyond doubt that both Jeakins 
and Mrs. Scheel were mistaken with respect to the former's interest 
in the land, and there is no testimony showing or tending to show that 
the consideration agreed upon for the one-half interest conyeyed would 
haye been considered adequate by either of the parties had they known 
what plaintiff's real interest therein was. Indeed, it appears that for 
some of the separate interests purchased by her Mrs. Scheel paid more 
in proportion than she contracted to pay Jeakins, assuming that his 
interest was but one half. 

This is the controlling proposition in the case : A court of equity 
may not say from the eyidence adduced, or rather the lack of it, that 
Jeakins would haye accepted 4^3500 for an eight-fourteenths interest 
ih the land, when such interest would haye been worth 9500 more if 
sold upon the same basis as to yalue as was the one-half interest con- 
yeyed. It is as much the duty of a court of conscience to protect a 
grantor as it is to aid a grantee. We may not take something of yalue 
from him without consideration merely because he was ignorant of 
his ownership, unless it appears that he has done some act to mislead 
the other party, or that such other party did not haye equal knowledge 
or means of information. 

The appellate court, acting upon a yiew of the case which we can- 
not approye, reyersed the judgment and ordered a new trial, because, 
it SBiA, the ^' defence was sufficiently made out by the eyidence to 
require counter-eyidence on the part of the plaintiff and the tourt 

1 15 Am. Bep. 171. < 91 Micli. 1. 
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erred in sustaining the demurrer and in rendering judgment for the 
plaintiff.'' Frazier v. Jeakins.^ 

In the yiew we hare taken, the evidence in the court below was not 
sufficient to compel or permit a reformation of the deed, and it would 
haye been idle and perfunctory to submit it to the jury. 

The judgment of the court of appeals is reversed, and that of the 
district court afp/ttfi/ed. 



JOHN PBOGTOB akd Akotheb v. R B. THBALL and 

Others. 

SuFBEMB Court, Vermont, "January Term, 1850. 

[28 Vertnomt R^artt, 988.] 

Poland, J.* The history of this case is substantially the follow- 
ing. On the nineteenth day of January, 1828, the defendant Wright 
was the owner of a certain farm in Pitteford, and on that day he exe- 
cuted a mortgage of the same to Francis Slason, to secure the pay- 
ment of two notes, both amounting to the sum of five hundred dollars. 
On the eighteenth day of August, 1829, Wright executed another 
mortgage of the same land to Beuben E. Thrall, to secure the pay- 
ment of a note of 9482.70 ; and at some subsequent time, which is 
not stated in the papers, Wright conveyed the same premises to 
Thrall by an absolute deed. Subsequently (but at what time the case 
does not show) Thrall conveyed the same premises, by deed with 
warranty, to William Wheeler ; and in July, 1840, Wheeler conveyed 
the same by deed with warranty to the defendant Leach. At the 
time of the conveyance from Wheeler to Leach, Slason executed to 
Leach a bond, in which he covenanted to save him harmless against 
all cost and damage in consequence of any previous incumbrance 
upon said farm. Slason afterwards, on the twenty-seventh day of 
January, 1842, assigned to the orators his mortgage deed and notes 
from Wright. 

The orators concede, that the effect of the bond given by Slason 
to Leach was to release the land from the burden of his mortgage ; 
and we have no doubt but such must be its operation. It is much 
like the case of a covenant not to sue, which has always been held 
equivalent to a release, or discharge ; for the law would countenance 
no such absurdity as to allow one man to maintain an action to re- 
cover lands, or damages, and then permit another suit to recover back 
the same thing; it therefore allows the defence to be made in the 
first instance, to avoid circuity of action.' 

It is, however, insisted by the orators that at the time the bond in 

1 9 Kan. App. 850, 62 Pac. 854. 
* Only the opinion of the court is given. — Ed. 

s 1 U. S. Digest, 678; 7 Mass. 155; 15 lb. 118; 16 lb. 94; 17 lb. 698; 1 Cow. 199; 8 
Johns. 45. 
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question was executed and delivered by Slason to Leach, the parties 
to it did not understand what the legal effect of the bond would be 
upon Slason's mortgage ; and they allege in their bill that at the time 
of the execution of the bond by Slason to Leach, it was understood 
and agreed between them that Slason was to have the full benefit 
of the covenants in the deed of Thrall to Wheeler, and in the deed 
from Wheeler to Leach, and to have the right to pursue any proper 
i*emedy, either at law, or in equity, in his own name, or that of Leach, 
to enforce said covenants. 

It might admit of serious doubt, perhaps, whether, upon the evi- 
dence in this case, the fact of such understanding and agreement was 
established between Slason and Leach, inasmuch as Leach directly 
denies in his answer that there was any such understanding between 
them, and his answer is only contradicted by the testimony of one 
witness, and that of the admissions of Leach merely. Wheeler, in 
his answer, says there was such an agreement ; but that, of course, 
cannot be used as evidence against the other defendants in the case. 
The manner in which the business was done has some tendency, how>- 
ever^ to support the belief of what the orators claim to have been the 
understanding of the parties to the bond, at the time of its execup 
tion, and in deciding the case we are disposed to consider the case as 
proved in favor of the orators, upon this point. 

The orators admit that Slason intended, when he executed the 
bond to Leach, to release the land in Leach's hands from the incum- 
brance of his mortgage, and to discharge Leach from any liability to 
him ; and that Leach, relying upon Slason's bond, purchased the farm 
of Wheeler, which otherwise he would not have done ; and it is not 
now insisted that the bond has any other or different effect, so far as 
the defendant Leach is concerned, than was intended by Slason him- 
self ; and neither is it claimed that the court of chancery ought to 
interfere, as between Slason and Leach. The orator's claim is, that, 
by the agreement between Slason and Leach, at the time the bond 
was executed, Slason was to retain all his rights against the previous 
parties, and was also to have the benefit of Leach's remedy against 
Thrall and Wheeler, upon the covenants in their respective deeds. 

It may not be improper to consider for a moment what rights 
either Slason or Leach had, as against the previous parties in the 
chain of title. Slason had his mortgage and notes against Wright, 
and he might pursue the mortgage upon the land, or he might look to 
Wright personally upon his notes, without regard to the mortgage. 
His only right or remedy, as against the subsequent parties, ThraU, 
Wheeler, or Leach, was by virtue of his mortgage upon the land, — 
being a preexisting incumbrance, and to be satisfied out of it, before 
their title could be good and perfect. His whole claim, however, was 
upon the land ; and whatever might operate to release the land from 
his lien by virtue of his mortgage would entirely destroy all bis 
rights, as against all the previous parties except Wright. What then 
were the rights of Leach| or what would they have been rather it 
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Slason had not executed the bond in question ? He had no claim or 
right of action against Wheeler or Thrall except as connected with 
the land. If he were disturbed in his title or possession of that, he 
might then seek a remedy against them upon their covenants. He 
could maintain no action upon his covenants, at least for the recovery 
of anything more than mere nominal damages, until he had either 
been evicted from the land, or had been compelled to remove the 
incumbrance upon it. His rights upon the covenants of Wheeler 
and Thrall were merely to be indemnified in the title and possession 
of the premises. The bond of Slason to him having effectually re- 
leased the land in his possession from the mortgage, and thus placed 
him out of danger of any eviction under it, his claim upon the cove- 
nants of Wheeler and Thrall is also discharged, and he has no right 
remaining against them which can be enforced either by himself or 
Slason. 

It is undoubtedly true that courts of chancery do often interfere, 
for the purpose of correcting agreements and contracts of almost 
every description, when the legal effect of the contract is entirely 
different from what the parties intended at the time it was made ; 
and this, too, in cases where the mistake of the parties was in rela> 
tion to the effect merely, and so might be said to be rather a mis- 
take in relation to the law, than of fact. Such was the case of 
Mower et al. v. Hutchinson,^ cited by the orators. But we appre- 
hend that the courts of chancery have never interfered to correct or 
restrain the effect of contracts between parties upon this ground, 
except in cases where the contract might still operate in the manner 
and to the extent the parties intended when they made it, and its 
^irther and different operation, which was not contemplated by them, 
be restrained. In the case of Mower et aL v. Hutchinson the parties 
intended their quitclaim deeds to have the operation merely to divide 
a farm, which they before owned jointly ; but the effect of Mower's 
deed was to cut off a right, which he had, to flow a portion of the 
same farm. The court restrained the operation of the deed beyond 
what the parties intended by it ; but the effect intended by the par- 
ties remained. 

In the present case Slason intended to release his lien, by virtue of 
his mortgage, to Leach, and did so. Leach acted upon it and pur- 
chased the farm, which otherwise he would not have done. The legal 
effect of this release to Leach was to discharge all claim upon the 
land, and upon the covenants of Wheeler and Thrall to Leach, — as 
their liability depended entirely upon the mortgage remaining as a 
subsisting lien upon the land, and thus enforced against Leach. 

The orators do not claim that there is any ground for setting aside 
the bond, as against Leach, because it has the very effect as to him 
which Slason intended. Unless it is set aside as to Leach, the orators 
can have no relief against the other defendants, — as his claim against 
fhem must be through Leach alone, who is discharged ; so that in 

1 9 Yt. 84S. 
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this oase the different operation of the contract, beyond what was 
intended, is merely a legal effect, or result, of what they did intend ; 
and the court cannot interfere to relieve the party, except by annul- 
ling the very contract understandingly and intentionally entered into 
by the one paity and received and acted upon by the other. It is 
believed that no case can be found where the court of chancery have 
ever gone to that extent ; and we do not see that there was any suffi- 
cient ground to justify such a call upon the chancellor in the present 
case. 

The decree of the chancellor is affirmed, with additional costs, and 
remanded to the court of chancery to be carried into effect.^ 



BAKCLAY HAVILAND v. MARTHA T. WILLETS akd 

Othebs. 

CouBT OF Appeaxs, New Yobk, Janttaby 16, 1894. 

[141 New York BeporU, 85.] 

FiKCH, J.* The instrument which equity is asked to cancel and set 
aside as the deserved relief in this action is along document, carefully 
and thoughtfully prepared, loaded with estoppels as the product of 
numerous recitals, and revealing everything essential to the intelli- 
gent action of the plaintiff, except the one single truth which was the 
most vital of all. That was left to a possible inference, which, it is 
true, a man of ordinary ability ought to have drawn ; which this plain- 
tiff, if attentive and not negligent, might have easily drawn ; but which, 
according to his evidence and the findings of the trial court, utterly 
escaped his observation. We are required, therefore, to assume, how- 
ever doub tful tbfl pTnpnRJtTnn ino^y sP em to any of US to be. that he 
Signed the agreement in ignorance of his actual rights, and throupfh a 
mistake eitlier of law or of fact . ^The circumstances surrounding his 
action are somewhat unusual, and while in the main undisputed, are 
yet in many directions open to doubts and conflicting inferences which 
for us must be solved by the findings. 

Isaac E. Haviland married Buth Titus in 1825. At that time he 
was worth but a small amount, while his wife had property of her own 
valued at about thirty-six thousand dollars. No children were born of 
the marriage, and in 1850 the wife died, leaving a will by which she 
gave all her property to her husband. It is a natural supposition that 
the gift may have been the subject of consideration between the two 
before that will was made, and that the wife, preferring her husband 
to the total exclusion of her kindred, may have expressed some wish 
that in the end it should go back to them. At all events a conviction 

1 A contract iUegal for hsott cannot be reformed because of the ignorance of the partica 
as to the usury law. Ottenheimer v. Cook, 10 Heisk. 309. — Ed. 
> Onl J a portion of the opinion of the court is given. — Ed. 
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of the justice and propriety of such a result became firmly fixed in 
the mind of the husband, for after his wife's death he explained to his 
father and his brother, who is the 'present plaintiff, his intention to 
give substantially the property which came from his wife to her rela- 
tives, and made his will in 1855 upon that basis. At such date he was 
worth about forty thousand dollars, of which he gave to his father 
two thousand dollars, and to this plaintiff also two thousand dollars, 
and beyond a few small legacies, bequeathed the entire residue to his 
wife's two nephews, Stephen Taber and Samuel Taber. Within a few 
years thereafter the testator became insane. In 1860 Samuel Taber 
was appointed committee of his estate, but himself died while the 
lunatic was living, so that the share bequeathed to him in the will of 
Isaac lapsed and became undisposed of by that instrument Samuel 
left two daughters, Martha WiUets and Fhebe Willets, who were his 
sole heirs and next of kin, and who are made parties defendant in 
this action. Upon the death of Samuel Taber the care of the lunatic's 
property was given to Stephen as committee, and he so managed the 
estate that it increased from forty thousand dollars to almost one hun- 
dred and eighty thousand dollars during the life of the testator. How 
this increase was accomplished we do not know, but even if favored 
by fortunate changes of values, it either arose from the care and judg- 
ment of the wife's relatives, or from a proportionate increase in the 
value of the property which came from her. In 1863 the testator's 
father died, and in 1885 tbe testator himself died, leaving his brother, 
Barclay Haviland, his sole heir at law and next of kin, and as such 
entitled to take the whole of the legacy to Samuel which lapsed by his 
death during the life of the testator, and upon that ownership Barclay 
stands as plaintiff in this action. 

Soon after the funeral the plaintiff, accompanied by his daughter, 
Mrs. Otis, went with Stephen Taber to the trust company in whose 
custody the will had been placed and there read it. Stephen Taber 
by its terms had become the sole surviving executor. He was a 
man of conceded business ability, and had been the committee of the 
deceased, becoming thereby fully acquainted with the situation and 
amount of all his property. He naturally represented the wife's kin- 
dred, of whom he was one, but as executor owed the duty of impartial 
justice to the legatees as between each other whenever his conduct 
necessarily affected their relative rights. The plaintiff is described as 
an *' old farmer," and so entitled to some degree of judicial sympathy. 
His age was seventy-three : in his own right he was poor : but nothing 
indicates that he possessed less than the average ability of the farming 
population, which it is not necessary to underrate. For the trouble 
which arose did not so originate, but sprang from unfamiliarity with 
legal doctrines and legal rules which in the beginning equally misled 
both parties. It is not at all doubtful that at the reading of the will 
both Barclay and Stephen mistakenly supposed that the one half of 
the residue bequeathed to Samuel passed to his two daughters, and 
neither suspected that in truth the whole of it, amounting to almost 
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eighty thousand dollars, was the absolute property of the plaintiff by 
reason of the lapse which had occurred. At that time in the course of 
the conversation relating to the will Stephen said that Samuel's share 
would go to his children and they would represent him. That was the 
belief of all parties honestly indulged , and its confirmation by btepnen, 
speaking of it as a matter ot course, lenaea n^ceSS^lly to pffeV^ni any 
Houbt on the subject from entering tLe mind ot the plainti ff. From 
that time on the mistake operated upon and to some extent controlled 
his action. Stephen, however, was quick to see how the great increase 
in the value of the property had made the testator's scheme of distri- 
bution quite inequitable relatively to his known and declared inten* 
tions. Some part of the increase was the product of that portion of 
the estate for which the testator was not indebted to the bounty of his 
wife, and if his insanity had not intervened he himself probably would 
have changed the will so as to meet the changed conditions. The 
will was not yet proved. How early insanity began might become a 
troublesome question; and both prudence and justice dictated to 
Stephen a distribution more favorable to plaintiff, and he accordingly 
proposed that since at the date of the will nine tenths of Isaac's pro- 
perty had come from his wife and one tenth only from his own effort, 
the increase should be called one hundred and fifty thousand dollars, 
and that should be divided in the same proportions. This proposal 
gave to the plaintiff fifteen thousand dollars, and adding to that, as 
was promised, the two legacies to his father and himself, made him 
the possessor of nineteen thousand dollars, which for him was a for- 
tune. He did not at the time make any answer. Why he did not 
accept at once is possibly explainable upon the theory that he desired 
a more liberal division and hoped to get a better one if he should be 
slow in its acceptance, but whatever he obtained beyond his legacy 
he looked upon as bounty bestowed upon equitable considerations, 
and did not suspect for a moment that he was legally entitled as his 
own to all that was offered and three times as much in addition. 

The mistake common to both soon became the mistake only of one . 
The findings show that the executor knew the legal consequences of 
the death of Samuel when the final arrangement was made, but do not 
determine at what precise time he obtained that knowledge. It ap- 
pears, however, that he took the will to his counsel, Judge Garretson, 
for probate ; and the latter says that he expressed to Stephen an opin- 
ion that the legacy lapsed ; that the latter was surprised and doubtful, 
and requested that the question should be examined ; that such an 
examination was made and the result communicated to Stephen. The 
will was probated on December 8th, and it was more than three months 
thereafter before the parties met to resume a discussion of the ultimate 
distribution. We cannot escape the belief that at some time during 
this interval, and probably in its early days, Stephen knew the truth 
from the counsel he had employed. Having this knowledpre^ the ex- 
ecutor sent for Barclay . Instead of disclosing the very grave mistake 
which both had made, he drew a paper on the lines of his original pro- 
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position, bat which contained no statement of the facts, made no reve- 
lation of the existing and vital mistake, left Barclay still in the darky 
and was devoted solely to the desired distribution. To that the ex- 
ecutor obtained plaintiff's signature, and, not yet contented, took him 
to his counsel to have the agreement firmly riveted by a more formal 
paper. 

What followed furnishes the appellants with the facts upon which 
they ground their principal argument They say that Barclay came 
into court with a falsehood in his mouth ; that in his complaint he al- 
leged that the paper which he signed was described to him as a mere 
receipt ; that he did not read it, but signed it in reliance upon that 
statement ; whereas in truth it was correctly read to him, and he was 
furnished with a copy to enable him to follow the reading, and was per- 
mitted to keep that copy in his own possession. So much is true, and 
the court has so found. It tends to discredit Barclay and requires that 
we accept his statements with some degree of caution. It is then a^ded 
that the release as read to him recites the death of Samuel in the tes- 
tator's lifetime ; the consequent lapse of the legacy to him ; the posi- 
tion of Barclay as sole heir and next of kin of the deceased ; that it 
then in terms releases and gives up any right which has resulted to 
the plaintiff ; that so it put him on his guard and warned him at least 
that he was parting with a possible right, and raised the duty of in- 
quiry ; that, beyond that, Garretson told him that by the lapse he, as 
heir and next of kin, was vested with the ownership of Samuel's 1^- 
acy ; and that the plaintiff without denying the fact answers only that 
he did not hear the statement ; and so his claim of ignorance is im- 
probable and unworthy of belief, and should not be allowed. The 
argument is quite strong, but fails of being conclusive because it does 
not take into account the point of view from which Barclay was all 
the tiine observing the proceedings, and his mental attitude towards 
what was transpiring before him. He was inattentive and even neg- 
ligent, but it was because he thought money was being given to him, 
that he was partiug with nothing, that no diligence on his side was 
needed, and that all the precautions were required for the executor 
and to protect him in the arrangement. Bearing that in mind, we can 
see how Barclay could have run the gauntlet of the long recitals and 
of the counsel's legal opinion, without having his preconceived and 
settled notion of the situation shaken or dislodged. There is thus 
raised a question of fact, and we ought not, therefore, to dispute the 
finding that Barclay did not know his legal rights when he signed the 
release and the executor did. 

Upon this state of facts it was competent for equity to cancel and 
set aside the release. I have narrated the details at some length in 
order that the basis of that conclusion may be clearly seen, and its 
doctrine may not be misinterpreted. Assuming, as counsel for the 
appellants contends, that Barclay's mistake was one of law, and that 
the general rule excludes equitable relief for such a mistake, when it 
18 one of law pure and simple, and no other elements are present, it is 
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still obvious that the doctrine does not cover the entire array of facts 

here disclosed. It is eouallv well settled that where there is a mis- i/i^^^^U^jf 

take of law on one side> and either positive f raud on the other, or ^ K 

■ » i 1 1 ^' ,„^r^_^» ^--^ _Lj-L ^.-j- 1 ^ U. -^ ^a^^ 

deny a remedy for mere mistake ^ 

of law on one side are careful to add the qualification that there must 
be no improper conduct on the other. Silliman v. Wing ; ^ Flynn v. 
Hurd ; * Vanderbeck v. City of Eochester.* There was in this case 
evidence of a studious concealment of the precise point essential to the 
free and intelligent action of the plaintiff by the executor, in whose 
position and ability some confidence was reposed. No effort or sug- 
gestion was made by Stephen to rectify the mistake under which 
Barclay was acting, and even the statement of his counsel, made at 
the last minute, occurred after Barclay was already bound, was di- 
rected to Stephen and not to the plaintiff, and was couched in legal 
terms, which the latter might not have apprehended even if he had 
heard them. And that he remained mistaken to the end is indicated 
by the fact that just before the release was read Barclay asked Stephen 
to intercede with Martha and Fhebe to procure him a larger share, to 
which Stephen answered merely, " We will see about that" So that 
upon the facts there is evidence to support the finding of Barclay^s 
mistake and the legal conclusion founcfed thereon . Much more should 
the rule we have asserted apply in a case where the release is utterly 
without consideration, and where its true legal effect is simply. an 
authority by Barclay to Stephen to give away the former's property 
through ignorance on his part of his ownership.^ 

But while we follow the courts below thus far, we cannot approve 
of the relief awarded to its full extent, and that for reasons which 
originate in Barclay's conduct after the execution of the agreement. 
Under it Stephen paid over to Barclay eighteen thousand dollars, and 
to Phebe Willets one thousand dollars, but died in April, 1886, with- 
out making further payments. Two days after his death the plaint iff 
was fully apprised by his own selected counsel of hi fl fintij^f ^^ff^^ / 
rignts, and no longer labored under anv mistake either of faptTnr nf ^^ 
la w . J<evertheless. for more than three years thereaftf |y, hf ^'^^^^"^^ 
utterly silent , never in any manner revoking the authority which he 
iiad given, Knowing that the estate was being administered in accord' 
ance with it, and making no complaint of mistake or wrong, and giving 
no notice of any change in purpose or intention. After Stephen's death 
Thomas Taber and Maitha Willets were appointed administrators 

17 Hill, 159. «118N. T.26. «122N.T.286. 

^ Relief by way of rescission was allowed to one who gave a release, under a mistake 
of law as to his rights, in Cann «. Cann, 1 P. Wms. 728, 7S7 (temble); Pasey «. Desbouverie;, 
8 P. Wms. 815; Macknet t. Macknet, 29 N. J. Eq. 64 (tenMe). 

But relief was denied in the similar case of Wintermute v. Snrder, 3 N. J. Eq. 489. 

Relief was denied also in Griffith v. Sebastian Co., 49 Ark. 24, to one who conveyed his 
land to a county for a nominal sum, both parties believing, by mistake of law, that the town 
in which the land was situated had become the county seat. — £d. 
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with the will annexed, and paid over large sums, in pnrsnance of the 
agreement, to the two daughters of Samuel, without even an intimsr 
tion from plaintiff of any objection or disapproval, and after Barclay 
had obtained a full knowledge of all his rights. There seems to be a 
disagreement between the court and the defendants' counsel as to the 
amount so paid, but whatever it be. we are of opinion that t> ift plain. 
tiff is estopped from recovering back, either from the a ^pyjnjfifri^f^ra 
or from the persons to whom the payments were gi^e, all Rnma paid 
after Barclay knew bis rights, which he himself fix es as two days^ 
after Stephen's death, and covers all the payments m ade by jhA ad- 
ministrators. The agreement was his specific direction to those who 
were administering the estate to make the payments which they did 
make ; if he intended not to be bound it was his duty to speak, and 
he had full opportunity to do so ; silence misled to their harm both 
the administrators and the supposed legatees ; the former made and 
tlie latter accepted the money as rightfully payable and due, and the 
one incurred risk and the other may have spent the money or changed 
modes of life in consfequence, and certainly thereby incurred an un- 
known and unsuspected obligation, if required to return the fund. 
Under such circumstances the plain tiff in Aafoppo^ fi^nm g^ TfififtYfiTT 
The moment he learned his real rights it wq j> hia dni^y tQ apAaTr^ ba 
had full opportunity to spe ^k^ ^n^ ha knew that jiia Rilence would 
necessarily mislead thft other parti Aa tn their ]\^rm Erie Co. Sav. 
Bk. V, Roop ; * Blair v. Wait ; * Viele v, Judson ; ■ The Queen v. Lords 
of the Treasury ; ^ Brisbane v. Dacres.* Indeed, if the care should be 
reduced down to its simplest elements, and treated from the moment 
in which Barclay knew his rights on the basis of a mere gift which 
he had authorized the representatives of the estate to make out of his 
own share, he could not recover back from the donees the gift so &r 
as executed. It cannot be that a gift voluntarily made, without mis- 
take or fraud, can be at will recovered back ; and from the day when 
Barclay knew that the lapsed share was his, every payment made to 
Samuel's daughters was his payment because made by his direction 
and authority, with full knowledge of both law and facts, and by the 
assent of his silence during more than three years. We have been 
unable to see any ground on which the payments made after Stephen's 
death can be reclaimed. But the judgment covered the whole lapsed 
legacy, and possibly would have even invaded Stephen's rightful 
share. The case must go back for a retrial. The plaintiff may then 
have judgment for the cancellation of the release so far as lawful pay- 
ments have not been made under it, and for so much of the residuary 
share bequeathed to Samuel as, on an accounting, is shown to be its 
amount, less the amount paid to plaintiff over and above his legacy, 
and less also the sums which have been paid before the commence- 
ment of this action to Martha and Phebe Willets by the administra- 
tors. The balance of the lapsed share remaining after those deductions 
is all that the plaintiff will be entitled to recover. 

1 48 N. T. 298. « 69 N. T. 113. • 82 N. T. 82. 

« 16 Ad. & £1. 357. • 5 Taunt. U4. 
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The order and judgment should be reversed and a new trial granted, 

costs to abide the event. 

All concur^ except Babtlbtt, J., not sitting. 

Judgment reversed. 



D. McNAUGHTON and Othebs v. H. PAKTRIDGE and Othkbs, 
Supreme Coubt, Ohio, Decbmbeb Tebm, 1842. 

[11 Ohio RepiyrU, 228.] 

The plaintiffs being creditors of the partnership of the defendants 
upon a settlement of accounts accepted a bond for $411.92 purporting 
to bind all the partners, but in fact executed by only one of them, 
both plaintiffs and defendants erroneously supposing that a partner, 
as duch, had the power to bind the partnership by an obligation under 
seal if made for a firm purpose. 

The bill in this case was brought to correct the mistake and charge 
the partners who had not executed the bond.^ 

Wood, J. When a bond, or sealed instrument, is taken for a 
simple contract debt, the former is of a higher nature than the latter, 
and the simple contract is merged, lost, and discharged by the bond. 
1 Bay's S. C. Rep. 495 ; 1 Hall's Sup. Court Rep. 292. The presump- 
tion is, that such was intended by the parties, where a security of a 
higher natui-e is received, and that, too, whether it be the bond of 
the debtor or a third person. Such, then, being the situation of these 
parties, the complainants having the bond of Hale, one of the re- 
spondents, for the debt of all, it is clear the complainants have no 
remedy at law. It is equally clear, they are remediless in equity, 
unless upon the ground averred in the bill, and admitted by the 
demurrer, that both the parties were under a mistake as to the legal 
effect of the execution of the bond and its operation to discharge all 
but the individual partner who sealed it. Upon this last ground, if 
there was no other point to be considered, the court are unanimous in 
their opinion the complainants would be entitled to relief. This is 
one of the original grounds of equity jurisdiction. Though it is be- 
yond the reach of a court of law, in ordinary cases in equity, mistake 
may be moulded into any shape to meet the intentions of the parties 
when it occurred. The counsel for respondents claim, however, that 
upon this ground the complainants' bill cannot be sustained, because, 
if a mistake has occurred, it is a mistake of law, and a coxirt of equity 
will not attempt to correct mistakes in that which every man is pre- 
sumed to know. Rules of policy are, sometimes, it is true, adhered 
to with great tenacity, and the common good of a whole community 

I The itatement of facts has been summarixed, and only a part of the opinion of the 
court is given. — Ed. 
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requires, oftentimes, that they should not be relaxed. There are, 
however, other cases, where the proof has been so clear, to overthrow 
this presumption, and where individual hardship was so great, that 
they have, occasionally, at least, been permitted to stand, as excep- 
tions to, if not to form, general rules, under which to grant relief. I 
do not know that I am authorized, by a majority of my brethren, to 
say a mere mistake of law may be corrected; but I am authorized to 
say that relief might be granted in the case at bar if it depended on 
the case of mistake made in the bill. The inquiry then is, what is 
the mistake as averred in the bill and admitted by the demurrer ? Is 
it of law or fact ? The bond given by Hale was precisely such as was 
agreed to be given. It was executed in the manner it was agreed to 
be executed. It contained every stipulation the parties supposed it 
contained, but they were mistaken in its legal effect Its operation 
was to discharge H. & B. Partridge, and charge only Bide, who was 
insolvent, with the debt. This, neither the complainants nor the re- 
spondents designed. Is it not, then, manifest that it was a sheer mis- 
take of law ; and may not such, in certain cases, afford ground for 
relief in equity ? * 

Bill dismissed with costs. 

1 See in accordance with the reasoning in the principal case : Moore v, Sterens, 60 
Bfiss. 809 (temble); Wharton v. Woodbum, 4 Dev. & B. 607 {temble); James v. fiostwick, 
Wright, Oh. 142; Purviance v. Sutherland, 2 Oh. St. 478 {semble); Sale v, Dishman, 8 
Leigh, 548, 555; Krle v. Roberts, 6 Leigh, 495 (temble); Gait v. Caiiand, 7 Leigh, 594; 
Parker v. Cousins, 2 Gratt. 372, 890 (tembU). 

In several jurisdictions bj what must be regarded as an unwarranted assumption of 
equitable powers, similar relief has been given in the common law courts. Ames, Cases on 
Part. 489, n. 

Relief by way of rescission was g^ven also in the following cases, in which the contract 
or conveyance was made under a mutual misapprehension of the law. Cabot t. Haskins, 8 
Pick. 88 (contract made in the erroneous belief that the L nited States was a preferred 
creditor) ; Hancock v. Fly, 14 Pa. 540 (sale to trustee for separate use of married woman, 
who alone gives bond and mortgage in the common belief that it is a valid mortgage); 
Gross v. Leber, 47 Pa. 520 (bond given by a trustee, he and obligee erroneously believing 
that trustee had incurred a liability); Wilson tr. Ott, 173 Pa. 253 (bond by purchaser of an 
estate, both parties believing seller to have a fee simple, when he had only a life estate). 
See also Warren v. Ives, 51 Me. 146; Goettel v. Sage, 117 Pa. 298. 

On the other hand relief was refused in the following cases of mutual mistake of law: 
Be Railway Co., 42 Ch. D. 98 (an applicant for shares at less than par accepted an allot- 
ment upon the understanding that they would be treated as full.v paid shares) ; Kelly v. 
Turner, 74 Ala. 513 (a wife exchanged some of her statutory property for an equitable 
separate use, both parties supposing erroneously that the exemption from liability upon 
her contracts which was allowed as to her statutory property would extend to the equitable 
separate use) ; Clapp v. Hoffman, 159 Pa. 531 (sale of redeemable ground rents, both parties 
erroneously supposing them to be irredeemable); Norris v, Crowe (Pa. 1903), 55 Atl. R. 
1125 {temble — agreement to reduce interest on ground rents from 6 to 5 per cent, in con- 
sideration of promise not to redeem the rents both parties erroneously supposing the rents 
to be redeemable); Kyes v. Merrill Co., 92 Wis. 32 {semble — assignee for creditors' releases 
to mortgagee all interest in mortgaged property in satisfaction of mortgage debt, under 
common but erroneous belief that mortgage was valid). 

If a part of the bargain is deliberately excluded from the deed or written contract, 
because the parties preferred to have it in the form of a collateral oral agreement, the fact 
that it is ineffective or disappointing to the parties is no ground for reforming the instru- 
ment. Clark V. Hart, 57 Ala. 390; Dunham v. New Britain, 55 Conn. 878; Barnes «. Bart- 
lett, 47 Ind. 98; Heavenridge v, Mondy, 49 Ind. 434; McElderry v. Shipley, 2 Md. 85; 
Btoddart t. Hart, 23 N. T. 556. — Ed. 
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TIMOTHY C. GOFF v. CLAIBORNE GOTT. 
Supreme Couut^ Tennessee, Septembes Term, 1858. 

[6 Sneedf 562.] 

McKiNNEY, J., delivered the opinion of the court.^ 

This was an action of detinue for the recovery of a horse. The 
facts of the case are very briefly stated in an agreed case ; from which 
it appears that one Goode stole a horse in the state of Greorgia, which 
he brought to Bledsoe County, in this state, and exchanged with Goff 
for another horse; aCnd in a short time after this exchange Groode 
traded the horse received from Goff to Gott. 

The owner of the stolen horse came in pursuit of the thief, and 
received back his horse from Goff ; and, thereupon, the latter claimed 
the right to get back the horse which had formerly belonged to him, 
from Gott, and he yielded to the demand. Shortly afterwards Gott 
brought this action to regain possession of his horse thus surrendered 
to Goff. It was agreed that the horse sued for was worth sixty-five 
dollars. On this statement of facts it was referred to the court to 
decide whether or not the plaintiff, Gott, was entitled to recover the 
stipulated value of the horse. The court declared the law to be in favor 
of the plaintiff, and gave judgment accordingly. And to reverse this 
judgment the case has been brought to this coiurt by an appeal in error. 

The first error assigned is, that inasmuch as the horse was volun- 
tarily delivered by the plaintiff to the defendant, no action could be 
maintained without a previous demand. To this objection, it is enough 
to say, that the agreed case raises no such question. The simple ques- 
tion propounded is, the legal 3ffect of the surrender of the horse by 
the plaintiff to the defendant under the circumstances stated ; and the 
parties cannot go out of the agreed case to raise other questions. 

It is very clear, that by the exchange of horses between the thief 
and Goff, the latter parted with the title to the horse given by him in 
exchange, although he acquired no title to the stolen horse received 
by him in the exchange. And it is equally clear that Gott, who was 
a bona fide purchaser, wholly ignorant of the facts, acquired a valid 
title to the horse in dispute, purchased by him from Goode. The law 
upon this subject, and the reason of it, were fully considered in the 
case of Arendale v, Morgan at the last term at Nashville, to which we 
refer. 

The only-question then is, whether Gott, whose title was perfect 
andr^yond all dispute, having, in ignorance of his rights, delivered 
the possession back to Goff, can maintain an action at law to recover 
the horse. That he might do so in equity will not be questioned. 

The argument that the plaintiff ought not to recover on the ground 
that the voluntary delivery amounted to a gift of the horse to the 

1 Onlj the opinion of the court is given. — Ed. 
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defendant; is of no force. The very idea of an intention to make a 
gratuitous donation of the horse is absurd. 

The only ground of defence that has the semblance of plausibility 
is, that the plaintiff gave up the horse in ignorance of the law, and 
therefore is precluded from recovering back the possession. 

The principle, that agreements made and acts done under a mere 
mistake of law, are binding on the pai*ty, is not to be questioned. 
Property parted with under such mistake or ignorance of the law can- 
not be reclaimed on that ground alone. And this doctrine is alike 
applicable in equity as at law. But does it apply to the case before 
us ? Was the surrender of the horse to be viewed as the result of a 
pure mistake of law ? What are the facts ? The plaintiff had a clear 
and indisputable title to the property, and the defendant had not the 
color of title ; yet, under a mutual misapprehension, and directly con- 
trary to the clearly defined rights of the parties, a surrender of the 
property was made by the plaintiff, under the belief, at the time, that 
he had acquired no title ; nor had the defendant been divested of the 
title to the horse upon the state of facts presented in the record. 

This mutual misconception of their fixed rights, under which the 
parties acted, should not, we think, be regarded as the unmixed result 
of mistake of law, but rather as the mixed result of both fact and law. 
In the language of Mr. Story, Eq. Jurisprudence, 1 vol., sec. 122, 
" where the party acts upon the misapprehension that he has no title 
at all in the property, it seems to involve, in some measure, a mistake 
of fact, that is, of the fact of ownership, arising from a mistake of 
law.'' And both parties having acted under a mutual misapprehension 
of their actual rights, they cannot properly be regarded as having in- 
tended what they did. Ibid., sec. 12S. Such is the doctrine of equity 
in such a case, and we perceive no reason why it should not be held 
equally applicable in law. 

There is no valid ground, as it seems to us, upon which the plaintiff's 
right to recover the horse can be resisted. He cannot be repelled, as 
we have seen, upon the idea of a gift ; no such thing was intended. 
Nor upon the notion of a contract ; for, in the language of Mr. Black- 
stone, a consideration of some sort is so absolutely necessary to the 
formation of a contract that an agreement without any consider- 
ation is totally void in law. Neither can a recovery be resisted on the 
ground of ignorance or mistake of law, as the case presented is not one 
of pure, unmixed mistake of law. 

The result is, that the judgment must be affirmed.^ 

1 Second Bank v. Western Bank, 51 Md. 128 Contra,— Ed, 
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Norton, J., delivered the opinion of the court^ — Field, G. J., and 
Cope, J., concurring. ^ ^r ^ 

The controlling facts in this case are these : The defendant Welty 
purchased a piece of land in the city of Sacramento at sheriffs sale, 3 ^ ^ 
under an execution issued upon a judgment rendered by the superior — 

court of the city of San Francisco against one C. L. Boss, who was ^ ^ 
owner of the land. Welty conveyed a portion of the land so purchased ^f Z*'*^ 
to one Morris Nolan, who executed a mortgage upon it to the plaintiff Yl^kAijuLA- •g 

Kenyon, as security for a loan of one thousand dollars. Afterwards, g^ yj^A^^ 

Welty procured a conveyance from Boss of all his title to the premises ^ 

so bought at the sheriff's sale, and including the portion sold to Nolan, y •>;:> %/t^ 
and by him mortgaged to Kenyon. Shortly after the purchase, the 
decision of the supreme court of this state was made, in the case of Vi-<r r^i^^*^ 
Meyer v. Kalkmann, that the superior court of the city of San Fran- 
cisco had no jurisdiction to issue process to run outside the limits of ^^^j^ 
the city of San Francisco. After this decision, an agreement was en- ^^ . -^^ q^ 
tered into between Kenyon and Welty, in pursuance of which Kenyon 
transferred to Welty the mortgage of Nolan, in consideration of 
Welty's procuring a deed from his brother, in whom the title from 
Boss had become vested, to Kenyon, of a portion of the premises cov- 
ered by the mortgage, and which portion was to be discharged from 
the lien of the mortgage. Some time after this agreement was carried 
into effect, the supreme court, in the case of Hickman v. O'Neil, 
overruled the former decision in the case of Meyer v. Kalkmann. This 
action is brought to have this agreement set aside, upon the ground 
that it was made under a mutual mistake of the parties. 

In the case of Ooodenow v. Ewer ^ this court, speaking of mistakes 
of law, says : '' Indeed, the weight of authority in the United States 
is, that the mistake unless accompanied with special circumstances, 
such as misrepresentation, undue influence, or misplaced confidence, 
constitutes no ground of relief." The court then quotes : " It may 
be safely affirmed," says Mr. Justice Story, " upon the highest author- 
ity, as a well-established doctrine, that a mere naked mistake of law, 
unattended with any such special circumstances as have been above 
suggested, will furnish no ground for the interposition of a court of 
equity ; and the present disposition of courts of equity is to narrow, 
rather than to enlarge, the opei^ation of exceptions." 

The only mistake that existed in this case, if there was any mistake, 
was one of law. The parties supposed that the Nolan mortgage was 
invalid, and that the title derived through the conveyance from Boss 

1 Onlj a part of the opinion of the court is given. — £d. * 16 Cal. 46L 



284 KENYON V. WKLTY. [CHAP. VIIL 

was valid. But this supposition rested whoUj upon their supposition 
as to the condition of the law. They knew what the law was before 
the decision in the case of Meyer v, Kalkmann, and they knew of 
that decision, and they exercised their judgment as to the effect of 
that decision. There was no mistake or want of knowledge as to any 
fact that now appears in the case. Under the rule laid down in the 
case of Goodman v. Ewer, this is therefore not a case in which relief 
can be granted, iinless it be characterized by some special circumstance 
of the nature above suggested as constituting an exception. 

The plaintiff insists that such circumstances are found in the fact 
that the title on which the Nolan mortgage rests was derived from 
the defendant Welty, and that he informed Kenyon, through the 
latter's agent, that the title was good when Kenyon was about to take 
the mortgage. We should have great difficulty in saying, from any- 
thing we find in the facts of this case, that Welty would be under any 
obligation, legal or equitable, to make good the Nolan mortgage, if 
even the title had not been good. But, in fact, the title on which the 
Nolan mortgage rests, it appears, was good then and is now. The loss 
that the plaintiff has sustained is the result of the mistake as to the 
condition of the law, and, as a consequence, as to the condition of the 
title at a subsequent period, and depending upon a matter which sub- 
sequently arose, to wit : the decision in the case of Meyer v. Kalk- 
mann. The agreement which is now sought to be annulled was not 
induced by anything said or done by Welty ; but on the contrary was, 
in some degree, extorted from him against his will. It was the result 
of a speculation upon, that is, the opinion of the parties as to the effect 
of a decision of this court — in short, a pure mistake of law. 

To establish the doctrine that all contracts made under a condition 
of the law, as expounded by the supreme court of the state, can be 
set aside if the court subsequently changes its opinions or corrects its 
error, would be attended with very serious evils. What amount of 
confusion and litigation would arise in the city of San Francisco 
alone, if all contracts and conveyances, and transfers of possession, 
which were made under the supposed effect of decisions of this court 
as to titles in that city could now be repudiated and set aside, in 
consequence of those decisions having been overruled or modified! 
Upon this subject Chancellor Kent, in the case of Lyon v, Richmond,^ 
says : '^ Every man is to be charged at his peril with a knowledge of 
the law. There is no other principle which is safe and practicable in 
the common intercourse of mankind; and to permit a subsequent 
judicial decision in any one given case on a point of law to open or 
annul everything that has been done in other cases of the like kind 
for years before under a different understanding of the law, would 
lead to the most mischievous consequences.'^ 

We have assumed, in the consideration of this case, that it was a 
mistake to suppose the law to be as decided in the case of Meyer v, 
E^alkmann, during the period that elapsed before that decision was 

1 S John's Ch. Bep. 59. 
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overruled, because, for the purpose of this decision, it was not neces- 
sary to take a different view ; but we do not intend to express any 
views upon the point. 

The judgment must be reversed, and the court below directed to 
dismiss the complaint.^ 



MILDMAY V. HUNGEREOBD. 

Before Sib John Tbevob, Sib William Rawlinson, and Sib 
Geoboe Hutchins, Commissionebs, Novembeb 10, 1691. 

[2 Vernon, 243.] 

A Copyhold at Newington, being devised by Dame Margaret Hun- 
gerford to the plaintiff for life, remainder to his first and other sons in 
tail, remainder to the defendant Sir Giles Hungerf ord in fee ; the 
plaintiff being minded to make himself absolute owner of the estate, 
his wife being then privement ensient of a son, was advised that if he 
bought in the reversion in fee from Sir Giles Hungerford, and took a 
surrender thereof to his own use, that would merge his estate for life, 
and by consequence destroy the contingent remainder to his son, there 
being then no issue bom ; and therefore he agreed to give Sir Giles 
Hungerford five hundred and fifty pounds for the reversion ; and now 
brought his bill to be relieved against the security given to the de- 
fendant, for that he was deceived therein, in regard he now under- 
stood such surrender of the reversion would not bar the son since 
born, in regard the freehold and inheritance was in the lord, so not 
the like inconvenience as of freehold estates at common law, in respect 
of contingent remainders, where there is none against whom to bring 
the praecipe. Fer. Cur. Pay principal, interest and costs, or be dis- 
missed with costs.^ 

1 Hardgree v. Mitehum, 61 Ala. 151; Kelly v. Tnrner, 74 AJ^. 618; Pittsbuigh Co. « ^-**-<o ^h*aa*A-^ 
Lake Co., 118 Mich. 109; Lyon vTBichmond, 2 Johns. Ch. 61 — Accord, JUm«w 

Nor will relief be giveu if one gives a note or conveys property in discharge of a merely 
moral obligation under the erroneous belief that it is a legal obligation. Cordell «. 
Strother, Litt. S. C. 429. — Ed. 

> Belief was denied in the following ca.«es al^o in which the mistake of law was confined 
to one of the parties to the bargain : Manthall v. Collett, 1 Y. & C. 282 ; Sutherland v. 
Heathcote, 1892, 1 Ch. 476; Allen v. GaUoway, 30 Fed. R. 466 ; Shear v. Robinson, 18 
Fla. 879 ; De Give v. Healey, 60 Ga. 391 ; Cooper v. Crosby, 8 111. 606 ; Campbell v. Carter, 
14 111. 286 ; Glenn v. Stabler, 42 Iowa, 107 ; Marshall «. Westrope, 98 Iowa, 324 ; Jackson 
9. Olney, 140 Mass. 194; McMurray 9. St. Louis Co., 33 Mo. 377; Norman t, Norman, 
26 S. Ca. 41.— £d. 
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J. H. L. GEBDINE v. LOUIS F. MENAGE. 
Supreme Court, Minnesota, August 23^ 1889. 

[41 Minnetota BeporU, 417.] 

Vandebbubgh, J.^ It appears by the record that in October, 1884, 
the defendant was the owner of the two certain lots described in the 
complaint, and on that day mortgaged the same with other property, 
and the mortgage was made a specific lien upon each of the lots for 
the sum of $350 each, with interest payable semiannually ; and sub- 
sequently, in the same month, he executed a second mortgage upon 
the same property, which was by its terms made a specific lien upon 
each lot for the sum of 9450 and interest payable semiannually, 
which mortgages were duly recorded. Afterwards, on November 13, 
1884, the defendant sold and conveyed the same lots to one King, 
who ''took with notice and knowledge of said mortgages, and the 
covenant of warranty in his deed excepted said mortgages therefrom.'' 
In April, 1885, the mortgagee assigned the second mortgage to the 
defendant. The first mortgage on one of the lots was also duly as- 
signed to the defendant before its maturity. No part of the princi- 
pal or interest of either of the mortgages upon these lots was paid 
except by the defendant, who paid the full amount of principal and 
interest And when the first mortgages became due he caused a cer- 
tificate of payment and satisfaction of the one then held by him to 
be recorded, and at the same time paid to the holder the amount of 
the first mortgage upon the other lot, and received in like manner a 
certificate of satisfaction, which he also caused to be placed upon 
record. These certificates were recorded in October and November, 

1887. In 1885, however, and after the assignment to him of the sec- 
ond mortgage, he had undertaken to foreclose the same by advertise- 
ment, and had purchased the mortgaged premises at the foreclosure 
sale, and the time of redemption had expired before the first mort- 
gages were satisfied. This action is brought to set aside the fore- 
closure proceedings and sale, and it is conceded that the notice of 
sale was defective, and the plaintiff entitled to the relief asked. The 
defendant, when he satisfied the first mortgage, supposed he had ac- 
quired title to the premises under the foreclosure, and acted upon the 
mistaken notion that the foreclosure proceedings were valid and ef- 
fectual. This is conceded by counsel. Subsequently, and in July, 

1888, King, the defendant's grantee, sold and conveyed the lots by 

1 Onlj A portion of tho opinion of the court it given. — EOi 
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quitclaim deed to the plaintiff for the consideration expressed in the 
deed of $50 for each lot 

We will first consider the case as if the conveyance to the plaintiff 
had not been made, and the matters in controversy were to be deter- 
mined solely between the defendant and King. The defendant, upon 
the facts as above recited, claims that he is entitled to have the can- 
cellation of the first mortgages corrected, and that he is entitled to 
have both mortgages declared valid and subsisting liens upon the 
premises, and to a judgment for a foreclosure thereof, and a sale of 
the premises to satisfy the amount due thereon. The court refused to 
correct the cancellation of the first mortgage, treating it as a mistake 
of law, for which no relief can be given, but allowed and directed the 
foreclosure of the second mortgage, the first foreclosure being set 
aside. 

1. Upon defendant's conveyance of the lots in controversy to King, 
the latter became invested with the estate of the mortgagor. The 
evident purpose of the exception of the mortgages from the covenants 
was to qualify the liability of the grantor, and to convey the land as 
incumbered property. The purchaser acquired the equity of redemp- 
tion only, as those terms are usually understood and applied in such 
cases ; and it will be presumed, in the absence of any evidence to 
the contrary, that this was what he intended to buy, and that the con- 
sideration was adjusted accordingly. The land was taken subject to 
the lien of the mortgages, if valid, and, as respects the land, presump- 
tively it would be for the purchaser, and not the seller, to discharge 
the same. Cumberland t;. Codrington ; ^ Jones, Mortg. § 736 ; Ather- 
ton V. Toney ; * Guernsey v. Kendall ; • Bunch v. Grave ; * Carpenter 
V. Koons ; » 2 Lead. Cas. Eq. (4th Ed.) 304 ; 3 Pom. Eq. Jur. 219, and 
cases ; Dingeldein v. Third Ave. E. Co. ; * Belmont v. Coman.^ But 
the conveyance not being made in terms subject to the mortgages, the 
grantee was not estopped to contest their validity. Calkins v. Cop- 
ley ; • Porter v. Parmley.* 

2. It is a common thing for courts of equity to relieve parties who 
have by mistake discharged mortgages upon the record, and to protect 
them fully from the consequences, when such relief would not result 
prejudicially to third persons. Cobb v. Dyer ; " Geib v. Eeynolds.*^ 
Considering the case as it would staud between the defendant and his 
grantee, King, it is clear that it would not be inequitable to place the 
parties in statu quo, and we do not think the mistake is of such a char- 
acter as to bar defendant's claim to equitable relief. It is one which a 
layman would naturally fall into, — a mistake as to the condition of 
his title resulting from a misapprehension as to the correctness or reg- 
iilarity of proceedings upon foreclosure — and about which it does not 

1 8 John. Ch. 229, 262. * 43 Ind. 211. 

s 55 Vt. 201. * 111 Ind. 851 (12 N. £. B«p. 514). 

i 20 Pa. St. 222. • 37 N. T. 675. 

V 22 N. T. 488. > 29 Minn. 471 (19 N. W. Bep. 904). 

• 52 N. T. 186, 190. 10 69 Me. 494. 

U 85 Minn. 881 (28 N. W. Bep. 928). 
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appear that any question had been raised or doubt suggested. Such 
mistakes are classed with mistakes of fact, and are frequently relieved 
from where the equity is clear. They are to be distinguished from 
mistakes or ignoran.ce of general rules of law, and from cases where 
parties mistake the legal effect of a contract or transaction they have 
made or entered into, of the terms or particulars of which there is no 
misunderstanding. A person may be ignorant or mistaken as to his 
own antecedent legal rights or interests, while he clearly understands 
the scope of the transaction into which he enters. And when a person 
is ignorant of facts upon which his rights depend, or erroneously as- 
sumes that he knows his rights, and deals with his property accord- 
ingly, and not upon the principle of compromising doubts, a court of 
equity may properly interfere.^ 2 Pom. Eq. Jur. § 849 ; Blakeman 
t;. Blakeman ; * Benson v. Markoe.* 



EDWIN H. HALL v. HENEY W. WHEELER. 
Supreme Court, Minnesota, December 13, 1887. 

[37 Minnesota Repwrti, 622.] 

OiLFiLLAN, G. J.* Plaintiff was, except for the tax sales, the owner 
of about thirty-seven acres of land in St. Louis County. In 1880 the 
lands were sold for taxes, and defendant became the purchaser, and 
received the proper certificates. In 1883 defendant claimed title to 
the land under such certificates. Plaintiff consulted legal counsel, 
and was advised that the time for redemption from the tax sales had 
expired, and that defendant had good title under the tax sales. 
Defendant also consulted counsel, and was advised to the same effect 
In August, 1883, the parties came together, and plaintiff made a 
money offer for defendant's title, which was rejected. Some further 
negotiations were had, and the parties finally made an agreement, in 

1 Be Parkes, 10 N. B. R. 82 (secured creditor throagh ignorance of lav forfeited his 
security by proving his debt as unsecured. He was allowed to reform his proof); Re 
Swift, IP f^'j, Bi fip? (creditor believing through error of law that his claim had been 
paid, releases security. He may regain the security); Renard «. Clink, 91 Mich. 1 (mort- 
gagee believing, through a misapprehension of the law, that he had become absolute owner 
of the property mortgaged, refused a tender of the debt, thereby forfeiting his mortgage 
at law. Equity reinstated the mortgage). Swedesboro Ass'n «. Gans (K. J. Eq. 1903), &5 
Atl. R. 82 (mortgagee, under the erroneous belief that the law vested the title in the father 
of the mortgagor, upon the latter's death obtained from the father a release of the equity of 
redemption, and then, supposing himself to be the absolute owner of the property, cancelieA 
the mtrtgage. The court reinstated the mortgage, delivering an instructive opinion. The 
dictum contra in Bentley r. Whittemore, 18 N. J. Eq. 866, 874, may be regarded as dis- 
credited) Accord, 

Relief was denied in Gwynne v, Hamilton, 29 Ala. 288 (husband, also administrator of his 
wife, distributed her chattels as part of her estate, not knowing that the law made them bia). 

* 89 Conn. 820. 

* 87 Minn. 80. 

4 Only the opinion of the court is given.— Ed. 
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accordance with which plaintiff and wife executed to defendant a 
quitclaim deed of part of the land, and defendant and wife executed 
to plaintiff a quitclaim deed of the remainder. At this time, accord- 
ing to the decision subsequently made by this court in State v. Smith,^ 
the time to redeem from the tax sales had not expired, because no 
notice had been served on the owner. Plaintiff brings this action 
to avoid his deed to the defendant. 

Although neither the pleadings nor the stipulations of facts call it 
80, it is clear beyond all question that the arrangement between the 
parties was intended to be a settlement and compromise of whatever 
rights or interests they might respectively have or claim in the land. 
By the arrangement each derived a benefit from, and each conferred a 
benefit on, the other. The defendant abandoned all right to assert 
any claim under the tax sale to the land which he quitclaimed to 
plaintiff, and plaintiff abandoned all right to question the tax sale as 
to the land which he quitclaimed to defendant. Whether he believed 
he had or had not a right to redeem, he secured the land quitclaimed 
to him without redeeming. As there was no fraud, no misrepresenta- 
tions, nor mistake of fact, and as the parties had equal means of 
ascertaining what their respective rights were, the courts must uphold 
any compromise of such rights, '^although a judicial decision should 
afterwards be made showing that these rights were different from 
what they supposed them to be, or showing that one of them really 
had no rights at all, and so nothing to forego.'^ Perkins v. Trinka.^ 

JudgTnent affirmed.^ 



THOMAS B. WYCHE and WIFE v. THOMAS B. GREENE. 
SuPBEME Court, Geobgia, August Term, 1864 

[16 Georgia JUports, 49.] 

By the Court. — Lumpkik, J., delivering the opinion.* 
The plaintiff in error filed a bill against Thomas B. Greene and 
Elias McElvin, as administrator of Batt Wyche, deceased, for the 
purpose of having a deed of gift reformed, on the ground of mistake 
in drafting the same. 

1 35 Minn. 257 (28 N. W. Rep. 241). 

a 30 Minn. 241 (15 N. W. Rep. 115). 

s A mistake of law was thought to be no gronnd for relief in the following cases of com- 
promise : Lncv's Case, 4 D. M. & 6. 356; Ingham v. Jones, 3 Ch. Div. 351; Stover v. 
Mitchell, 45 111.213; Siege! v. Schaeck, 67 111. App. 296; Erkens v. Nicolin, 39 Minn. 
461, 463; Wells v.Keff, 14 0reg. 66, 73; Lies v. Stub, 6 Watts, 48; Gormlj^ v. Gormlj, 130 
Pa. 467; Trigg v. Read, 5 Humph. 529 (temble); Smith v. Penn, 22 Gratt, 402; Korne v, 
Rome, 30 W. Va. 1, 9. 

But relief was given on that ground in the following cases: Lansdowne v. Lansdowne, 2 
Jac. & W. 205, Mos. 364 8. c; Naylor v. Winch, 1 S. & S. 564; Jonei v, Monroe, 32 Ga. 
181; Nabours v. Cocke, 24 Miss. 44. — Ed. 

* Only a portion of the opinion of the court is given. — Eix 
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The bill; as amended, was to the effect, that Thomas B. Greene's 
deceased wife, Patience C., was the daughter of Batt Wyche of Mont- 
gomery County ; that Thomas B. Greene intermarried with his wife 
in 1814, and by her, had a numerous family of children, of whom 
Adeline, the wife of Thomas T. Wyche, the complainant, was one ; 
that in 1814, Batt Wyche entertained a wish and design to secure to 
his daughter Patience, for life, and to her children, at her death, four 
negro slaves : Sally, Moses, EUick, and Sealy, with all their increase ; 
that to accomplish this object he drew a deed, whereby he did " give 
grant and relinquish unto the said Patience C. Greene and issue " 
the said slaves with all their increase ; that said deed of gift was 
executed by Batt Wyche in 1817, and by him delivered to Thomas B. 
Greene ; and that the said Thomas B. received the same, to be held, 
together with said negroes and their increase, for the benefit of the said 
Patience G. and her children ; and that he did so hold and keep said 
deed of gift till after Batt Wyche's death. 

The bill further states that Batt Wyche was not skilled in framing 
such instruments, and that by mistake in the use of words not proper 
and technical his intention to vest a life estate in Mrs. Greene and the 
fee in remainder, in her children, failed to be legally expressed ; that 
Thomas B. Greene kept the deed till 1824, and then delivered it to 
George Wyche, administrator of Batt Wyche, among whose papers it 
was found in 1850 or 1851. 

The bill prayed that the alleged mistake might be corrected, and the 
instrument reformed, according to the true intent and meaning of the 
parties. It also prayed an injunction to restrain a trover action then 
pending between the parties. 

A demurrer to this bill was sustained by Judge Starke and the bill 
dismissed. The complainants, by their solicitors, excepted ; and thus 
the case comes again before this court for revision. 

It is to be deeply regretted that there is so much confusion and un- 
certainty, as it respects this important branch of equity jurisdiction. 
Judge Story admits that the English elementary writers treat the 
subject in a very loose and unsatisfactory manner, laying down no 
distinct rules when mistakes of the law are or are not relievable in 
equity, but contenting themselves for the most part with mere state- 
ments of the cases. Whether the same criticism does not apply, to 
some extent at least, to the learned commentator himself, as well as 
to Maddock, Jeremy, Cooper, Fonblanque, Mitf ord, Newland, and those 
who had preceded him, no one, I think, will doubt, who has read his 
6th chapter, volume i., title Mistake. 

All writers on equity lay down the rule that mere ignorance of the 
law is no sufficient ground for rectifying a contract ; yet they state 
so many exceptions that the rule is utterly smothered and lost sight 
of. It is, to my mind, highly desirable that the courts would hold if 
they have the power ; and if not, that the legislature would enact, with 
Lord King, in Lansdowne v, Lansdowne,^ that the maxim, ignorance 

1 Mooely, 864. 
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of the law will not excuse, applies only to criminal cases and not to 
civil contracts ; or that no mistake of law whatever should be cor< 
rected. Like Mr. Calhoun's and Mr. Webster's antipodal interpreta^ 
tions of the Federal Constitution either would be intelligible while all 
between is terra incognita.^ 

Counsel for the defendant in error profess their willingness to stand 
or fall by the doctrine as taught by Judge Story in his commentaries 
on equity. And they insist on binding us by that authority. To that, 
then, let us go. 

In his fifth chapter, on Mistake, he commences by expounding the 
well-known maxim, that ignorance of law will not furnish an excuse 
for any person either for a breach or an omission of duty. He then 
proceeds to state numerous exceptions to the rule until he reaches the 
136th section, where the author thus continues : '^ There are also some 
other cases in which relief has been granted in equity, apparently upon 
the ground of mistake of law. But they will be found, upon exami- 
nation, rather to be cases " — of what ? — " defective execution of the 
intent of the parties, from ignorance of law, as to the proper mode of 
framing the instrument." 

Now, I ask, is not the case made by the amended bill in literal con- 
formity to the very language of the learned commentator ? Indeed, 
I should infer that the pleader, in framing this amendment, did it 
with this identical paragraph before his eyes. If the text in this 
treatise, as just quoted, is the law of this case, and we hold that it is, 
then is there equity in this amended bill. 

But it is earnestly and ably argued that there is a wide difference 
between the reformation of a contract, drawn by a scrivener, under 
instructions from the maker, and the correction of a paper framed by 
the party himself. We confess, candidly, that we are unable to com- 
prehend the distinction. That the proof will be more difficult in the 
one case than the other, I can readily perceive. 

But I direct a scrivener to prepare an instrument for a certain pur- 
pose. It is read to, or by me, executed and delivered. A mistake 
here, it is conceded, is relievable.* What difference can it make, if 
I myself have drawn the contract ? In the latter case, I repeat, it 
may be more difficult to prove that the defective execution of the in- 
tent of the party was the result of ignorance of the law, but in prin- 
ciple the two cases occupy the same footing. Neither Judges Marshall 
or Washington, Judge Story, or any one else, who has discussed or 
adjudicated this question, recognize any such distinction as that now 
made, viz., whether the instrument was framed by the party, himself, 
and some third person. And this is the only change made in the 
original bill by the amendment. 

1 The learned jadge here discuBsed 1 Spence, Eq. Jar. 683 n. 1 ; Lansdowne v. LanMlowne, 
Hosely, 864; McCaithy v. Decaix, 3 R. & Mj. 614; Bingham v. Bingham, 1 Ves. Sr. 126; 
Cocking V. Pratt, 1 Ves. Sr. 400, and Hant v. Roasmani^re, 8 Wheat. 174, 1 Pet. 1, 14. ^ 
Ed. 

^ Stone V. Hale, 17 Ala. 557 Accord, — Ed. 
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Now I grant that if the bill charged, that owing to the confidence 
of the party in the scrivener, he omitted to scrutinize the instrument 
closely, this would constitute an independent ground of equity : other- 
wise it is immaterial whether the party, himself, or another, be the 
draftsman. The doctrine rests on no such distinction. 

In every case under this head of the law the only inquiry is, does 
the instrument contain what the parties intended it should and under- 
stood that it did ? Is it their agreement ? If not, then it may be 
reformed by aliunde proof so as to make it the evidence of what was 
the true bargain, or contract, between the parties. And it is wholly 
immaterial from what cause the defective execution of the intent of 
the parties originated. 

But another ground has been argued against the maintenance of 
this bill. 

It is contended that the conveyance from old man Wyche being 
voluntary, that equity will not enforce, that Greene and the complain- 
ant are both volunteers ; and that between such, equity will not gen- 
ei-ally interfere but leave the parties, as to title, where it finds them ; 
that it will not aid one volunteer against another, neither will it en- 
force a voluntary contract. 

To this rule there is an important qualification. If the contract 
is actually executed, then a court of equity will enforce all the rights 
growing out of the contract against any body. Here, the gift having 
been consummated by the donor by the delivery of the title paper, 
together with the negroes, it would be enforced against him and all 
others in favor of all who have rights growing out of it. See 1 Story's 
Eq. Jur. § 433, and note 3. 

And is not this right ? In the apparent conflict of courts and cases 
it is always well to let conscience speak. Now Mr. Greene having 
taken the instrument, with notice, and, therefore, knowledge, that it 
was designed to give the slaves, and their increase, to his wife for life, 
and after her death, to her children, would it be just that he should 
hold on to the remainder and refuse to surrender it up after the ter^ 
mination of the life estate by the death of Mrs. Greene ? 

Kectify this instrument and there is no conflict between the titles 
of these parties to this property. One took an estate for life, the other 
the remainder in fee. The one having taken effect, and been fully 
enjoyed, shall not the defendant be adjudged a trustee, holding for 
the benefit of his children ? * 

1 In the following cases a donee who, through a mistake of law, had received more than 
the donor had intended to give him, was compelled, after the donor's death, to surrender 
the excess so as to give effect to the donor's intention: Stone v. Hale, 17 Ala. 252; Larkins 
V. Biddle, 21 Ala. 252; Brewton v. Smith, 28 6a. 442. 

Stover V. Poole, 67 Me. 217, in which case relief was refused, is not inconsistent with the 
principal case, for it is not clear that there was any mistake, or what was the intention of 
the donor, and rescission was as likeh' to defeat as to effectuate his intention. 

A voluntary conveyance will not be reformed or rescinded simply because some of the 
limitations are void. Dupre v. Thompson, 4 Barb. 279. 

In Kyes v, Merrill Co., 92 Wis. 82, there is a dictum that a conveyance by an assignee 
for creditors to mortgagees in satisfaction of the mortgage debts cannot be rescinded on the 
ground that it was made under a mistake of law. 
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We are aware that the difficulty of supporting his case by proof 
will be great. The testimony, under all the circumstances, should be 
overpowering, not only on account of the antiquity of the transaction 
but likewise because Mr. Wyche himself penned the paper. The jury 
must be satisfied, beyond a reasonable doubt, that at that very point 
of time his purpose was to frame the instrument otherwise than as he 
did. This will be hard to do — still, it will not be impossible. And 
the complainants are entitled to the privilege of making the effort. 
If they fail it will be for want of evidence and not because they are 
denied the opportunity of adducing it. Their miscarriage will then 
be their misfortune and not the fault of the courts. 



CHARLES FOWLER v. CLARINDA BLACK and Othees. 
SuPBEME Court, Illinois, January 22, 1891. 

[13d IlUnou RtporU, 363.] 

Samuel Black and Clarinda Black, his wife, wishing to retain a 
life interest in their homestead farm for themselves and the survivor 
of them, and subject thereto to convey it to their son Alonzo S. Black 
for his life with remainder in fee to Alonzo's children, executed a 
deed June 30, 1875, purporting to convey " the remainder of all the 
following described premises . . . when it shall happen upon the 
death of the parties of the first part or the survivor of them, — to 
have and to hold the said remainder unto the said party of the second 
part and his assigns for and during his natural life, and upon his 
death, then unto his heirs and their assigns forever.'^ 

Samuel Black died in 1886. September 13, 1889, Alonzo S. Black 
made a voluntary assignment of all his property for the benefit of his 
creditors to Charles Fowler. 

The assignee, claiming that the homestead farm passed to him 
under the assignment subject only to the life estate of Clarinda, 
filed a bill praying for a construction of the deed of Samuel and Cla- 
rinda Black and for a removal of the cloud upon his title created by 
the claim of William G. Black and Samuel A. Black, the sons of 
Alonzo S. Black. 

Clarinda Black and William G. and Samuel A. Black by their 
cross-bill claimed that the deed of Samuel and Clarinda Black vested 
the remainder after Alonzo's life estate in his two sons in accordance 
with the intention of the grantor, and prayed, if that claim was 

A purchaser at an execution sale can hare no relief for his mistake of law in supposing 
the jndginent debtor to be the owner of the property sold. Bums v. Hamilton, 33 Ala. 210. 

If a mortgagee bids a larger price at the foreclosure sale, under the erroneous belief that 
be may pay himself his attorney fees out of his bid, he cannot change the price on discov- 
ering liis error, nor will rescission be allowed if the property has depreciated since the sale. 
Traesdale v. Sidle, 66 Minn. 315; Babcock v. American Ass'n, 67 Minn. 151. — Eix 
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upheld, that the intention of the grantor might be effectuated by re- 
forming the deed. 

The circuit court of La Salle County having decreed that the deed 
be' reformed by substituting the word "children" for the word 
" heirs," the assignee appealed.^ 

Mb. Justice Bailey delivered the opinion of the court : The ques- 
tion remains whether the allegations of the cross-bill, taken as true, 
warranted the court below in reforming the deed. It suf&ciently 
appears from said allegations that the grantors in said deed intended 
to reserve to themselves and the survivor of them a life estate in 
said land, and to convey to Alonzo S. Black a life estate therein, 
to commence in possession at the death of the survivor of said 
grantors, with remainder in fee to Samuel A. and William G. Black. 
The case then made is, in substance, that said grantors, with the 
foregoing intention, went to a conveyancer and instructed him to 
prepare such a deed as would carry their said intention into effect; 
that under such instructions the deed in question was drawn, and 
they, being aged and not versed in the use of the language necessary 
to complete and effectuate their intention, supposed and believed that 
said deed would accomplish that result ; that said assignee now insists 
that said deed conveyed no title to Samuel A. and William G. Black, 
but that it conveyed the fee to Alonzo S. Black, subject only to the 
life estates of the grantors ; that if said deed does not carry into 
effect the intention of said grantors, the failure to make it convey the 
fee simple title to Samuel A. and William G. Black was through the 
mistake of said conveyancer in not using apt words to express the 
intent and desire of the grantors, as they directed and instructed him 
to do. The mistake now insisted upon, though not specifically stated 
in the cross-bill, consisted in the use of the word " heirs " instead of 
"children," and the court decreed the reformation of the deed by 
substituting the word " children " for the word " heirs " wherever it 
occurs in the instrument. 

There is no pretence that said grantors, at the time they executed 
said deed, were not fully aware of its terms and language, or that 
they were in any way deceived, misled, or otherwise imposed upon, or 
subjected to any undue or improper influence. It is not claimed that 
they did not read the deed before executing it, and the legal presump- 
tion that they did so must therefore prevail. It must be assumed 
then as a fact to which there can be no dispute, that the grantors, 
when they executed the deed, knew that the word " heirs " was used 
and that the word " children " was not used. Nor is it claimed that 
the conveyancer or any other person gave them any advice as- to 
the legal effect of the word thus employed, or as to whether the 
deed would give effect to their intentions or not. 

It is clear then that the mistake complained of is not a mistake as 

i The statement of the case hu been condensed, and the aixuments together with a por- 
tion of the opinion of the court are omitted. The court decided that Alonzo S. Black took 
a fee and not merely a life estate by the deed of Samuel and Clarinda Black. — £d. 
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to any fact, but simply as to the meaning and legal effect of the 
word " heirs " when used in a conveyance of the title to land. This, 
manifestly, is purely a mistake of law. The general rule, subject it 
is true to certain exceptions, is, that courts of equity will not lend 
their aid to relieve against mere mistakes of law. Mr. Justice Story, 
in discussing the rule and its exceptions, after analyzing and review- 
ing at considerable length the leading decisions bearing upon the 
question, reaches the conclusion that the rule is relaxed in cases 
where there is a total ignorance of title founded in a mistake of a plain 
and settled principle of law, and in cases of imposition, misrepre- 
sentation, undue influence, misplaced confidence, or surprise. " But," 
says the learned author, " it may be safely affirmed, upon the highest 
authority, as an established doctrine, that a mere naked mistake of 
law, unattended by any such special circumstances as have been above 
suggested, will furnish no ground for the interposition of a court of 
equity." 1 Story's Eq. Juris, sees. 137, 138. 

The general rule above laid down has been frequently recognized 
and enforced by this court Thus in Sibert v, McAvpy,^ a bill was 
filed to reform a contract after the complainant had made certain un- 
successful attempts to enforce it at law, it being alleged in the bill 
that a mistake had been made in its phraseology by the person em- 
ployed to write it. In denying the complainant relief this court said : 
" If he misconstrued the contract as written, that was a mistake of 
law and not of fact, and for such mistakes equity can grant no relief. 
It is where parties intended to insert words in a contract which were 
by accident omitted, that equity can reform the contract by inserting 
them, or by expunging words they did not intend to have inserted. 
If the words are written as the parties intended they should be writ- 
ten or supposed they were written, when they signed the contract, no 
matter how much they may be mistaken as to the meaning of those 
words, no relief can be granted either at law or in equity. The con- 
struction of words is a matter of law. The insertion of words is a 
matter of fact. It is for mistakes of fact alone that contracts may be 
reformed." 

In Groltra v, Sanasack," the complainants' father, in his lifetime, 
purchased certain lands and had them conveyed by the vendor to his 
wife and her heirs. After his death, the complainants, who were 
his children by a former wife, filed their bill to reform said deed, 
alleging that their father intended to have said lands conveyed to his 
wife and his said children, and supposed that the grantor had so con- 
veyed them, but that, contrary to such intention, th^ conveyance was 
in fact made to said wife and her heirs. In denying the relief thus 
prayed for, we said : " The rule is inflexible that a mistake or misap- 
prehension of law is never relieved against or corrected. If a par^ 
designs to and performs an act under a mistaken view of the law 
affecting the transaction, he is held to the obligation incurred. As a 
matter of necessity, all persons are presumed to know and act in 

1 15 111. 106. s 58 m. 456. 



1 



296 FOWLER V. BLACK. [CHAP. VIIL 

view of the law, and the maxim is that ignorance of the law excuses 
no one." Many other decisions may be referred to in which the rule 
under consideration is discussed in its various aspects, among which 
are the following : Broadwell v. Broadwell ; ^ Beebe v, Swartwout ; * 
Shaf er v. Davis ; • Campbell v. Carter ; * Gordere v. Downing j * Wood 
V. Price ; • Sands v. Sands ; ^ Bonney v. Stoughton.* 

It would thus seem to be an inevitable conclusion from the author- 
ities, that the case made by the cross-bill is one upon which a court of 
equity can grant no relief, and that the decree of the court below re- 
forming said deed is erroneous. 

Decree reversed.^ 

1 1 Gilm. 599. > 3 id. 163. • 18 HI. 895. « 14 Id. 286. 

< 18 Id. 492. • 46 Id. 489. t 112 Id. 225. • 122 Id. 586. 

» Goltrav. Sanasack, 58 111. 456 (temble); Atherton v. Roche, 192 111. 252 (three jadges 
duMnting) Accord. — £d. 
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SECTION IV. 
Thb Statttte of Vsauds. 



WOOLLAM V. HEAEN. 
Bbfobs Sib William Gbakt^ M. B., June 3, 1802. 

[7 Keiey, 211.] 

William Heasn^ being possessed of a house in Ely Place, under 
an agreement for a lease for seven, fourteen, or twenty-one years 
from the 25th of December, 1794, agreed to let the house to Penelope 
Woollam for seyenteen years ; and a memorandum, dated the 11th of 
December, 1798, was executed by them ; stating an agreement for a 
lease to the plaintiff from the defendant for seventeen years, to com- 
mence at Christmas next, at the yearly rent of 731, lOs. 

The bill was filed by Mrs. Woollam against Heam ; stating that 
the rent of 73^ IO5. was inserted by mistake, or with some unfair 
view; the real agreement being, that the plaintiff was to have the 
lease upon the same rent as the defendant paid to his lessor; and 
that he did not pay more than 60Z. ; and in confidence that a lease 
would be executed to her she paid 60^. 

The bill prayed a specific performance ; and that the defendant may 
be decreed to execute a lease according to the agreement, at the rent 
of 602. or such other rent as the defendant paid his lessor.^ 

Thb Master of the Eolijs. This bill calls upon the court for a 
specific execution of an agreement for a lease, at a rent of 601, a year. 
There is no agreement in writing for a lease at that rent, the agree- 
ment expressing a rent of 73Z. IO5. The plaintiff contends, however, 
that she signed that agreement under a belief that such was the rent 
payable by the defendant, the real agreement being for a lease at the 
same rent he paid to his landlord. The defendant in his answer 
admits he might have said she should have it upon the same terms, 
not meaning the same rent, but upon terms upon the whole equally 
advantageous; insisting that, as he had laid out a great deal of 
money, she would upon the whole have as good a bargain. She offers 
parol evidence to prove an express agreement that she was to have 
it upon the same terms as he had it ; and to show that nothing could 
be meant by that expression but the same rent; nothing being in 
discussion between them but the amount of the rent. He alleges a 
particular reason for not stating it ; that he had not his own lease 
at hand. The question is, whether the evidence is admissible ; for, 

1 The ttatement of the case if abridged and the arguments of connael are omitted.— En. 
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though read^ it has been read without prejudice. The defendant 
controyerts the effect of the evidence, supposing it can be received ; 
but I own my opinion is, that, if received, it will make out the plain- 
tiffs case ; for, taking the whole together, there is hardly a doubt that 
the impression meant to be conveyed was, that the rent should be the 
same; and, whatever he meant, that is the impression any person 
would have received from his language. 

By the rule of law, independent of the statute, parol evidence cannot 
be received to contradict a written agreement. To admit it for the 
purpose of proving that the written instrument does not contain the 
real agreement would be the same as receiving it for every purpose. 
It was for the purpose of shutting out that inquiry that the rule of 
law was adopted. Though the written instrument does not dbntain 
the terms, it must in contemplation of law be taken to contain the 
agreement; as furnishing better evidence than any parol can supply. 

Thus stands the rule of law. But when equity is called upon to 
exercise its peculiar jurisdiction by decreeing a specific performance, 
the party to be charged is let in to show that under the circumstances 
the plaintiff is not entitled to have the agreement specifically per- 
formed ; and there are many cases in which parol evidence of such 
circumstances has been admitted ; as in Buxton v. Lister,^ which is 
very like this case. There upon the face of the instrument a specific 
sum was to be given for the timber ; but it was shown by parol that 
the defendants were induced to give that upon the representation 
that it was valued by two timber merchants, which was not true. So 
here by the agreement upon the face of it she is to pay this rent ; but 
by the evidence she was induced to do so, because she thought, from 
his representation, that it was the rent he paid. If this had been 
a bill brought by this defendant for a specific performance, I should 
have been bound by the decisions to admit the parol evidence, and to 
refuse a specific performance.^ But this evidence is offered, not for 
the purpose of resisting, but of obtaining, a decree ; first, to falsify the 
written agreement ; and then to substitute in its place a parol agree- 
ment, to be executed by the court Thinking, as I do, that the statute 

1 3 Atk. 888. 

* J«yne8 v. Statham, 8 Atk. 888 ; Ramsbottom v. Gosden, 1 Y. & B. 166 ; Clowea v. 
Higgiiuoii, 1 v. &. B. 621 ; Higginson v. Clowes, 16 Yes. 616; Townaheud v. Staiigrooni, 
6 Yes. 328 ; Clark v. Grant, 14 Yes. 619, 524 ; Beaumont v, Bramler, T. & R. 41, 68 ; 
Squire v. Campbell, 1 M. & Cr. 469, 480 ; Price «. Ley, 4 Giff. 286 ; Davis v. Fitton, 2 Ur. 

6 War. 226, 232 (semble) ; Osbom «. Phelps, 19 Conn. 63, 73 ; Quinn v. Bouth^ 37 Conn. 
16 ; MfCusker v. Spier, 72 Conn. 628 ; Elder v. Elder, 10 Me. 80, 86 (semble) ; Dwigbt v. 
Pomeroj, 17 Mass. 303, 328 (sembU) ; Park v. Johnson, 4 All. 269, 262 ; Best v. Stow, 
2 Sandf. Ch. 298 ; Davis v. Ely, 104 N. Ca. 16 ; Macomber v, Peckham, 16 R. I. 486» 487 ; 
Westbrook p. Harbison, 2 McC. Ch. 112 (temble) Accord, 

If the defendant sets up the varying oral agreement as a bar to specific performance of 
the written agreement, the plaintiff may amend his bill and obtain specific performance of 
the varying oral agreement. Ramsbottom i^. Gosden, 1 Y. & B. 166, 169 ; London Co. v. 
Winter, Cr. & Ph. 67 ; Jeffery v. Stephens, 6 Jur. n. s. 947 (temble) ; Smith «. Wheatcroft, 
9 Ch. D. 223 ; Connaway v. Wright, 6 Del. Ch. 472 (temble) ; Boardman v, Davidson, 

7 Abb. Pr. n. s. 439 (temble) ; Richardson v. Godwin, 6 Jones, Eq. 229 (temble) ; Macomber 
•• Peckham, 16 R. I. 486, 487 ; McComaa «. Eaeley, 21 Gratt. 28 Accord,— Ed. 
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has been already too much broken in upon by supposed equitable ex« 
ceptions, I shall not go farther in receiving and giving effect to parol 
evidence than I am forced by precedent. There is no case in which 
the court has gone the length now desired.^ . . . 
I must dismiss the bill, but without costs.* 






HATHAWAY v. BRADY. ^^ ^CS - 
SuPBEMB Court, California, July Term, 1863. 

[23 Calsfwma JUportt, 12L] 

Crocker, J., delivered the opinion of the court — Cope, C. J., and 
Norton, J., concurring.' 

This is an action upon three promissory notes, one for $500, one for 
$6197.43, and the other for $2000. The case was tried by a jury, 
who rendered a verdict for $11,151.30. The defendant moved for a 
new trial, which the court ordered to be granted, unless the plaintiff 
would remit the sum of $1127.78 from the amount of the verdict. 
The plaintiff remitted the amount, and thereupon the court refused a 
new. trial, and the defendant appeals. 

<<The first note sued on is as follows : — 

" $600. San Lorenzo, Oct. 4, 1857. 

For value received, I promise to pay to the order of George ^^de, 
five hundred dollars, with interest at the rate of two per centT^til 
paid. Lewis BRADyT*""""^ ^^ , 

The Qogiplaint avers that the agreement of the defendant was to pay f^ 'u^-'^r-^ 
interest at the rate of two per cent, per month , but that by mistake 
the words per month were omitted in the note ; and he asked that the 
mistake be corrected by inserting the omitted words in the note, and 
for judgment thereon accordingly. The answer of the defendant 
denies that there was any agreement to pay two per cent, per month, 

1 Sir William Grant considered here the judgrments of Lord Hardvicke in Walker v. 
Walker, 2 Atk. 98 and Jones v. Statham, 3 Atk. 388, concluding that they were not opposed 
to his own judgment in this case. — Ed. 

s As in the principal case, so in the following ca^^es, reformation of a written agreement 
in conformity with the actual oral bargain of the parties was refused. Rich v. Jackson, 
6 Yes. 334 n. (87), 4 Bro. C. C. 514 s. c. ; Townpend v. Stangroom, 6 Yes. 328 ; Jenkinson 
V. Pepys, 15 Yes. 521, cited ; Ramsbottom v. Gofiden, 1 Y. & B. 115 ; Squire v. Campbell, 
1 M. & Cr. 459, 480 {ttmblt) ; Attr. Gen. v. Sitwell, 1 Y. & C. Ex. 557, 583 {temble) ; Mau- 
ser 1^. Back, 6 Hare, 443, 447 (temble) ; Nurse v. Seymour, 13 Beav. 257, 269 (tembU) ; 
Osbom «. Phelps, 19 Conn. 63 ; Connaway v. Wright. 5 Del. Ch. 472, 479 (Mmble) ; Elder 
V. Elder, 10 Me. 80 ; Climer «. Hovey, 15 Mich. 18 ; Macomber v. Peckham, 16 B. 1. 485 ; 
Clinan «. Cooke, 1 Sch. & Lef . 22, 38. 

Such part-formance as will take a case out of the Statute of Frauds in cases in which no 
reformation is desired, will have the same effect in cases in which reformation is sought. 
Oiler V. Fisher, 34 Ch. D. 367 ; Glass v. Hulbert, 102 Mass. 27, 28 ; Metrop. Co. v. Lake 
Co.,'l01Mich. 5n. — Ed. 

s Only a portion of the opinion of the court is given. — Ed. 
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or that the words " per month " were omitted by mistake. On the 
trial the court permitted the plaintiff to pvove the facts thus put in 
issue by parol evidence, and this the defendant now assigns as error. 
It is evident from the face of the promissory note that there is an 
- omission of some kind in that part which relates to the rate of inter- 
est. If it be true that the words "per month" were intended to be 
JpserteJoj^the parties, ^lid^that ^hey were~omitted by mist ake. tSe" 
plSntift has a right^"to have^such mi stake corrected . The power of a 
court of equity to correct mistakes in written contracts is clear and 
undoubted. And in such case the mistake may be proved by parol 
evidence, though such proof should fully and clearly establish the 
facts. (Wagonblast v, Washburn ; * Palmer v, Vance ; • Eldridge v. 
See Yup Co. ; • Lestrade v. Earth ; * Pierson v, McCahill.') But it is 
urged that as the statute regulating the rate of interest requires that 
a contract for a greater rate of interest than ten per cent, per annum 
shall be in writing, therefore the agreement to pay a greater rate can- 
not be proved by parol. The power of a c ourt of equity_to_cori:gct 
mistakes in contracts which the statute requires to be in writing — 
such as c onveyances of real estate — and to permit such mistake to be 
pr^ed by parol evidence, is as well established as in cases where th^ 
contract IS hot required to be in writing. In fact, the greater class of 
oases in which this relief has been granted has been that of convey- 
ances of real estate, which the law requires to be in writing.* It fol' 
lows that there was no error in the action of the court upon this point 
JCK >% JL I The judgment is affirmed.'' 



o'^ti^va-1?:^** 
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Witness Action. 

This was an action by purchasers for damages for breach of the 
vendor's covenant for title implied by the Conveyancing Act, 1881, 
8. 7, sub-s. 1 (a). 

Under an agreement of June 13, 1891, hereinafter called the prin« 

1 12 Cal. 312. s 13 id. 666. « 17 Id. 65. 

4 19 Id. 661. « 21 Id. 122. • 1 Story's Eq. seen. 158, 150. 

7 Reformation of a written contrac t in accordance with the oral bargain of the parties 
was decreed in the following ca.«es : Mnrpher v. Rooney, 45 Cal. 78; Rogers v. Atkinson, 
1 Ga. 12; Trout v. Goodman, 7 Ga. 883; Durham v. Taylor, 29 Ga. 166; Hunter v. Bllyen, 
30 III. 228; Carson «. Davis, 171 lU. 497, 500; Moal v, Buchanan, 11 Gill & J. 314 {sembU)\ 
Philpott V. Elliott, 4 Md. Ch. 273; Popplein v. Foley, 61 Md. 881; Olson v. Erickson, 42 
Minn. 440; Mosby v. Wall, 28 Miss. 81; Bellows v. Stone, 14 K. H. 175, 201; Keisselback 
V. Livingston, 4 Johns. Ch. 144 (<«m6/e); Neininger v. State, 50 Oh. St. 394 (reformation of 
recognizance signf(& by surety); Workman v. Guthrie, 29 Pa. 495, 510; Creigh t Boggs, 
19 W. Va. 240, 249; Campbell v. Fetterman, 20 W. Ya. 398, 410. — Ed. 
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cipal a^eementy the defendant was entitled (inter alia) to a lease of 
the land colored red in the plan thereto annexed. 

By a conveyance dated November 30, 1898, expressed to be supple- 
mental to the principal agreement, reciting that the plan annexed to 
the conveyance was an exact copy of the plan annexed to the princi- 
pal agreement, including the exact delineation of the land colored 
red, the defendant^ in pursuance of a written contract in that behalf, 
as beneficial owner assigned to the plaintiffs all his estate term and 
interest under and by virtue of the principal agreement in the piece 
of laud colored red in the plan annexed to the principal agreement. 

It appeared that, on a resurvey of the property made by the lessors 
towards the end of 1891, the defendant had given up his interest in a 
small portion of the land colored red, hereinafter called plot A, for 
readjustment of boundaries. The plaintiffs, alleging that they first 
discovered the deficiency after conveyance, claimed damages for 
breach of the covenant for title to plot A. 

The defendant alleged that the plaiutiffs' agent was shown a cor- 
rect plan before the contract for sale was signed, and intimated to the 
defendant's agents that the difference in the amount of the land was 
immaterial for the purposes for which it was required. The defend- 
ant also alleged that plot A had been included in the conveyance by 
inadvertence and contrary to the true intention of the parties, and on 
the ground of these allegations, which were denied by the plaintiffs, 
he counter-claimed for rectification of the conveyance.^ 

Farwell, J. I now come to the consideration of the counter- 
claim, which asks for rectification. In my opinion the evidence 
tendered to show there was a mistake is inadmissible for this purpose 
also. In a suit for rectification, parol evidence of mutual mistake is 
of course admissible to show that the completed deed is not in accord- 
ance with the true agreement between the parties ; ' but when such 
agreement is itself in writing and is plain and unambiguous and in 
exact accord with the deed, it is obvious that the person claiming 
rectification must first rectify the agreement. But what does that in* 

1 The arguments and a |>art of the judgment of the court are omitted. — Ed. 
* Reformation of a conveyance in accordance with the eral bargain of the parties was 
compelled in the following cases : Johnson v. Bragge, 1901, 1 €h. 28; McDonald «. Tung- 
bluth, 46 Fed. R. 886 (fraud); Blackburn v. Randoph, 33 Ark. 120 ; Schwass «. Hershey, 
125 111.653; Morrison v. Collier, 79 Ind. 417; Dutch v. Bovd, 81 Ind. 146; Conaway v. 
Gore, 24 Kan. 389; Athey v. McHenry, 6 B. Hon. 50; W'orlej v. Tuggie, 4 Bush, 168 
(temble); Noel «. Gill, 84 Ky. 241 (tefnbU); Ruhling v. Hackett, 1 Nev. 860; Tilton v. 
Tilton, 9 N. H. 385 (MembU); Hitcbins «. Pettingill, 58 N. H. 386; Rider v. Powell, 28 N. T. 
810 (umble); Prior «. Williams, 3 Abb. Ap. 624; Beardsley v. Duntley, 69 N. Y. 5n, 584; 
Daris «. Ely, 104 N. Ca. 16; Davenport v. Sovil, 6 Oh. St. 459 (semble); Ormsby v. Long- 
worth, 11 Oh. St. 653, 666; Schettiger v. Hopple, 3 Grant (Pa.), 54 (umble)] Johnson v, 
Johnson, 8 Baxt. (Tenn.), 261; Petsch v. Hambach, 48 Wis. 443 (umble). See also the cases 
cited tupra, 182 n. 1. 
In Massi^chuftetts and South Carolina, however^ the court will not, at the suit of the 

_grantee, reform a conveyance which gives him less than his rights under the oral con- 
tract, although ft wtit, at the suit of the grantor, reform a conveyance which gives the 

"grantee more than he was entitled to under the oral bargain: Glass v.*Hulbert, 102 Mass. 

'24; Goode v. Riley, 153 Mass. 585, 587; Westbrook «. Harbison, 2 McC. Ch. 112. See also 
Andrews v. Youngstown Co., 39 Fed. R. 853, 354. — Ed. 






302 MAY V. PLATT. [CHAP. Vm, 

volve ? In a case like the present, where the vendor counter-claims 
for rectification only, he necessarily implies that he desires the trans- 
action to stand as rectified, or, in other words, stai-ting de novo with 
the contract, he first asks the court to rectify it, and then to gmnt 
specific performance of the contract as rectified. That is contrary 
to the well-settled practice, established by cases such as WooUam v. 
Hearn, that a plaintiff cannot obtain specific performance of a writ- 
ten contract with a parol variation. If further authority is wanted 
it will be found in Davies v. Fitton,* where Lord St. Leonards says : ■ 
^ It is said, that there is a mistake in this deed ; I, however, cannot 
see any. The question in the cause is, whether the lease has been 
prepared in conformity with the agreement ; the plaintiffs say that 
by the agreement I can reform the lease ; if this be so, parol evidence 
is not required ; but the parol evidence is tendered to show that the 
lease is contrary to the spirit of the agreement " — that is, that it is 
not in accordance with the true intention of the parties — '' inasmuch 
as there was something dehors the contract, agreed upon between the 
parties, which was omitted in the lease. Now the i-ule of law is so 
well settled, that it is idle to discuss it. How can I receive parol 
evidence on the part of a plaintiff to rectify a written agreement, of 
which he seeks a specific execution ? I cannot decree a specific per- 
formance with the variation of a new term, no matter how inconsid- 
erable that term may be, — as for instance the payment of taxes, — 
nor how clearly that term may be proved by parol evidence; the 
court cannot receive that evidence." Then he goes on a little later 
to say : " If the plaintiffs had come here to have the contract exe- 
cuted, I must have given them the precise lease, which actually ex- 
ists. Can I now then reform this lease by that evidence, which, if 
the lease rested in fieri, would be inadmissible to aid in carrying it 
into execution ? It would be more violent, I think, now to reform 
this lease by that evidence, than formerly to use it for the purpose of 
executing the contract.'' 

That seems to me to be a clear decision that I cannot admit parol 
evidence to rectify a conveyance made in accordance with a written 
contract, without first rectifying the contract and enforcing it as 
rectified, and this I have already said I cannot do." 

Then the defendant has pressed me to admit the evidence on the 
ground that it would show the pai-ties were not ad tdem, and the 
plaintiffs as defendants to the counter-claim would be put to their 
election to accept rectification or submit to rescission. 

JDhis case does not, I think, really arise for my decision at all, be- 
cause I am bound to reject the evidence altogether. I would point 
out, however, that the counter-claim asks only for rectification. In 
my judgment, in order to get rescission after conveyance, the allega- 
tions would have had to be very different. I have always understood 

I S D. & War. 225. > Ibid. 232. 

> Davies v. Fitton, 2 Dr. & War. 225 4ceord. SchwaM v. Hershej, 125 111. 668 Com^ 

tTQ, — £d. 
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the law to be that Id order to obtain rectification there must be amis- 
take common to both parties, and if the mistake is only unilateral, 
there must be fraud or misrepresentation amounting to fraud. It is 
true that Lord Eomilly in Harris v. Pepperell^ and Garrard v. 
Frankel ' and perhaps Bacon, Y.-C, in Paget v, Marshall," appear to 
have shrunk from stigmatizing the defendant's conduct in terms as 
fraud, but they treated it as equivalent to fraud, and in my opinion 
would have had no jurisdiction to grant the relief that they did in 
the absence of fraud. Rescission after conveyance of land can only 
be obtained on the ground of unfair dealing : see Brownlie v. Camp- 
bell,* per Lord Selbome ; Soper v, Arnold,* per Cotton, L. J. It is 
only necessary to say this in the present case, in consequence of the 
defendant's argument If it were a case of fraud, which unravels 
everything, there would be no difficulty in looking into the evidence 
to see how the contract was induced, as well as how it was carried 
out. But in the absence of fraud, of which there is no suggestion, I 
cannot see how the evidence could be admitted for any purpose what- 
ever. There will, therefore, be a declaration that the defendant is 
liable to make gobd the damage, and an inquiry as to the amount. 
The defendant must pay the costs of the action, the costs of the in- 
quiry being reserved. The counter-claim will be dismissed with 
costs. 

1 L. R. 5 Eq. 1. s 80 Beav. 445. •28 Ch. D. 266. 

4 (1880) 6 App. Cas. 987. • 87 Ch. D. 102. 
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SECTION V. 

Devsotiyb ExsounoK of Powebs and Want of Subrendbb of 

Copyholds. 

t 

BARKER V. HILL. 




Bbfobe Sib Francis Kobth, L. EL 1682. 

[3 Bfporti in Chancery, 218.] 

The plaintiff having contracted with the defendant's father for the 
purchase of a copyhold estate, the plaintiff paid the purchase money, 
and the defendant's father agreed to surrender the premises at next 
court, and said he had made a surrender lately to the use of his will, 
which would enure to the benefit of any purchaser ; biit before next 
court day, and any surrender made, the defendant's father died, so 
the bill is to have the defendant his son and heir to confirm the 
plaintiff's purchase by surrender, or otherwise, as this court shall 
direct. 

This court decreed the defendant, when he came of age, to surrender 
effectually the premises to the plaintiff, and the lord of the manor 
presently to admit the plaintiff tenant to the premises.^ 

^Belief waa given to a pnrchaser by way of aiding the defective cxecntion of a power 
or Supply ing a gnrrender of a cop3'lioia in tne touowing cases ; Pawev v. Brown. 1 Ch. Ca. 
118 1 UllJidre V. Blirungioni 2 Vem. 379; Taylor v. Wheeler, SYem. 664 (surrender of copy- 
hold); Jennings v. Moore, S Vern. 609 (surrender of copyhold); Clifford r. Burlington, Gilb. 
£q. 167; Allford v. Allford, Gilb. Eq. 167; Coventry v. Coventry, 2 P. Wnis. 222, 1 Stnu 
696, Francis, Maxims in £q. (4 ed.) 73 s. c; Sergeson v. Sealey, 2 Atk. 412, 9 Mod. 890 s. o.; 
Cotter V. Layer, 2 P. Wras. 623; Wade v. Paget, 1 Bro. C. C. 363, 1 Cox, F/j. 74 s. c; 
Jackson v. Jackson, 4 Bro. C. C. 462; Campbell v. Leach, Amb. 740; Doe v. Weller, 7 T. 
B. 478; Blore r. Sutton, 3 Mer. 237 (semble); Dowel! v. Dew, 1 Y. & C. C. C. 345; Affleck 
V. Affleck, 8 Sm. & G. 394; Johnson v. Touchet, 37 L. J. Ch. 25; J?e Dykes, 7 £q. 337; 
Shannon v. Bradstreet, 1 Sch. & Lef. 52; Segee v. Thomas, 8 Blatchf. 11, 23; American Co. 
V. Walker, 31 Fed. B. 103; Beatty v. Clark, 20 Cal. 9; Love v. Sierra Co., 32 Cal. 639, 652; 
Thorp V. McCullum, 6 III. 614; Yanada v. Hopkins, 1 J. J. Marsh. 285, 296; Taussig v. 
Bee], 134 Mo. 530, 647; McCaleb «. Pradat, 25 Miss. 257; Mut. Co. v. Everett, 40 N. J. Eq. 
418; Schenck v. Ellingwood, 3 Edw. Ch. 175; Sinclair v. Jackson, 8 Cow. 644, 588 (semblt); 
Bobertsv. Stanton, 2 Munf. 129, 139 (semble). 

Equity supplied the defect of a surrender of a copyhold iu favor of a creditor, wife, child, 
or charity. 

(7re<fitor. — Taylor V. Wheeler, 2 Salk. 449; Ithell v.Beane, 1 Yes. 215, 1 Dick. 182 s. c; 
Harris v. Ingledew, 3 P. Wms. 91; Bixby v. Eley, 2 Bro. C. C. 825, 2 Dick. 698 8. c; Beatty 
V. Clark, 20 Cal. 9 (temble). 

Wife, — Marston v, Growan, 3 Bro. C. C 170; Tudor v. Anson, 2 Yes. 682; Chapman v. 
Gibson, 8 Bro. C. C. 229. 

ChUd, — Hardham v. Boberts, 1 Yern. 132; Bradley v. Bradley, 2 Yern. 163; Andrews 
V. Waller, 6 Yin. Ab. 237, pi. 12; Macey v. Shurmer, \ Atk. 889;* Byas v, Byas, 2 Yes. 164 
(semble); Tudor «. Anson, 2 Yes. 582; Pike v. White, 8 Bro. C. C.'286; Gium v. Garn» 16 
Yes. 268. 

Equity refuses to give this relief at the suit of a wife or child against a lineal heir for 
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TOLLET V. TOLLET. ^^^.^x^ ^ - ^t4^i^ 
Befobe Sib Joseph Jbktll, M. R., Michaelmas Ibbm, 172jM^ ,^ ^^yIa^ 



[2 Peere WUlvrnt, 489.] ^ ^ ^^^^t^^'* ^ 



The husband by virtue of a settlement made upon him by an ances^ c/mm^f ^ 
tor was tenant for life, with remainder to his first, etc., son in tail 
male, with a power to the husband to make a jointure on his wife J)y . 
deed under his hand and sea L 

" The husband having a wife, for whom he made no provision, and 
being in the Isle of Man, by his last will under his hand and seal, 
devised part of his lands within his power to his wife for her life. 

Object. This conveyance being by a will is not warranted by tJlie 
power which directs that it should be by deed, and a will is a volun* 
tary conveyance, and therefore not to be aided in a court of equity. 

Masteb of the Kolls. This is a provision for a wife who had 
none before, and within the same reason as a provision for a child 
not before provided for ; and as a court of equity would, had this 
been the case of a copyhold devised, have supplied the want of a sur- 
render, so where there is a defective execution of the power, be it 
either for payment of debts or provision for a wife, or children un- 

whom no provision has been made. Biscoe v. Cartwright, Gilb. £q. 121; Keith v. Town- 
send, 1 Salk. 187 (wnMt)\ Ross v. Ross, 1 Eq. Ab. 124; Uicken v. Hicken, 6 Vin. Ab. 69, pi. 
80; Hawkins v. Leigh, 1 Atk. 387, 388(Mm6/e); Cook «. Arnham, 8 P. Wms.288; Macey v. 
8hanner, 1 Atk. 389 (»enihlt)\ Roome v. Roome, 3 Atk. 181 {itmhlt)\ Chapman v. Gibson, 
3 Bro. C. C. 229; Pike v. White, 3 Bro. C. C. 286; Rodgers «. Marshall, 17 Yes. 294 (relief 
given against a collateral heir). 

Charity, — Tay v. Slaughter, Prec. Ch. 16; Piggot v. Penrice, Prec. Ch.471, 478; Attj.- 
Gen. V. Rye, 2 Vem. 453; Atty.-Gen. v. Burdet, 2 Vem. 765; Saver v. Sayer, 7 Hare, 377, 
388, 389; Pepper's Will, 1 Pars. £q. 436, 446. 

Bat it is no answer to a bill for this relief that the plaintiff is already provided for, and 
may, if the bill is sustained, be better off than the heir. Baker «. Jennings, 2 Freem. C. 
C. 234; Kettle v, Townsend, 1 Salk. 187 (sembU); Burton v. Floid, 6 Vin. Ab. 66, pi. 20; 
Weeks v. Gore, 6 Yin. Ab. 57, pi. 24; Andrews v. Waller, 6 Yin. Ab. 237, pi. 12; Cook «. 
Arnham, 3 P. Wms. 283, Cas. t, Talbot, 35; Smith «. Baker, 1 Atk. 385; Tudor v. Anson, 
2 Yes. 582 (semble)\ Freestone v, Raul, 3 Bro. C. C. 231, cited; Chapman v, Gibson, 3 Bro. 
C. C. 229. 

Relatives other than wife or child not relieved, — The defect of a surrender was not sup- 
plied in favor of other relatives, e. g , 

(fraikfcAt'W, — Kettle v. Townsend, 1 Salk. 187; Tudor v, Anson, 2 Yes. 682; Perry r. 
Whitehead, 6 Yes. 544. (The decisions and dicta to the contrary in Anon. Freem. C. C. 197; 
Watts V, BuUas, 1 P. Wms. 60, 61; Freestone v. Raul, 1 P. Wms. 61 n.; Fursaker v. Rob- 
inson, Prec. Ch. 475, 477; Chapman v, Gibson, 3 Bro. C. C. 229, 231; Hills v, Downton, 5 
Yes. 557, 565, are discredited. But see Huss v. Morris, 63 Pa. 367, 373. 

Brother or 9i$ter.^ Goo^'wyn v. Goodwyn, 1 Yes. 226; Goring v, Nash, 3 Atk. 189 (dis- 
crediting Watts V. Bullas, 1 P. Wms. 60). 

Cousin, — Tudor v. Anson, 2 Yes. 682. 

Nephew or niece, — Strode v. Russel, 2 Yem. 621, 625; Marston v, Gowan, 3 Bro. C. C. 170. 

Natural child, — Fursaker v. Robinson, Prec. Ch. 475; Tudor v. Anson, 2 Yes. 682; 
Blake v. Blake, Beatty, 675. 

By St. 55, Geo. III. c. 192, a -surrender to the nse of a will was no longer required to vest 
the title at law. — £d. 
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provided for, I shall equally supply any defect of this nature : * the 
dlilerence is betwixt a non-execution and a defective execution of a 



power ; the latter will always be aided ip p gpity un Hpr thA fTirninn, 
stances ment ionedj it being_the dutyof eyei;y.man_ to piiy his debts, 
and a husband or father to provide for his wife or child. But this 
court will not help the non-execution of a power, since it is against 
the nature of a power, which is left to the free will and election of 
the party whether to execute or not, for which reason equity will 
not say he shall execute it or do that for him which he does not 
think fit to do himself.^ 

And in this case, the legal estate being in trustees, they were de- 
creed to convey an estate to the widow for life in the lands devised to 
her by her husband's will." 

1 This doctP 'T^i *^«t •qni*y w^H aj^j the defec tive executio n of a power in beha lf of jfc^ 
cred itor^ wife, or child , is well es tablishe d * 

Creditor, --FoUtLTd v. Green v if I'Ch. Ca. 10, 1 Ch. Rep. 185 8. c; Wilkes v. Holmes, 9 
Mod. 485; Porter v. Turner, 3 S. & R. 108, 111, 114. 

Wife,— Fotherfpll «. Fothergill, Freem. C. C. 356; Henrev «. Hervej, 1 Atk. 561. 

Child, — 8m'ithv, Ashton, 1 Cb. Ca. 263, 264; Bath v. Mountague, 3 Ch. Ca. 70, 106; 
Sneed v, Sneed, Amb. 64; Hume v. Rundell, 6 Madd. 331; Lucena v. Lucena, 6 Beav. 249; 
Daniel v. Arkwright, 2 Hem. & M. 95; Morse v. Martin, 34 Beav. 500; Garth v. Town* 
send, 7 £q. 220 (temble); Kennard v. Kennard, 8 Ch. 227; Bruce v, Bruce, 11 £q. 371; iS« 
Kirwan*8 Trusts, 25 Ch. D. 373 (temUe — no relief because appointment bj a wUl not duly 
executed — decision under the Wills Act). 

But this relief will not be g^ven to a wife or child to the detriment of a lineal heir for 
whom no proyision has been made. Fielding v, Winwood, 16 Yes. 90 (relief given against 
a collateral heir); Morse v. Martin, 34 Beav. 500. See also the analogous cases mtprOf 
p. 304, in sixth paragraph of note 1. 

On the other hand it is no answer to the bill of the wife or child that the plaintiff is 
already provided for. Carter v. Carter, Mos. 365, 870. See also the analogous cases tt^>r§f 
p. 305, in eighth paragraph of note 1. 

Belief limited to creditor^ vnftf child, charity (no relief for a husband), — Serge. 
Sealey, 2 Atk. 412, 9 Mod. 390 a. o. (no relief for donee of power); Watt v. Watt, 8 
Jr. 244); Moodie v, Reid, 1 Madd. 516 (no relief for a husband); Lynn v. Lynn, 33 111. A. 
299 (no relief for grandchild). The cases cited tupra^ 805, in the ninth paragraph of note 
1 apply equally to cases of defective execution of a power. — Ed. 

s Piggott V. Penrice, Com. 250, Gilb. £q. 138 8. c; Holmes v. Coghill, 12 Yes. 206; 
Langston v, I^ngston, 21 Beav. 552; Shannon v. Bradstreet, 1 Sch.&Lef. 63; McGanghey 
V, Henry, 15 B. Mon. 883; Howard v. Carpenter, 11 Md. 259, 282; Towler v. Towler, 1^ 
K. T. 371; Brown v. Phillips, 16 R. I. 612. 

■ Defect of power, — Equity will not help the claimant under the power where the power 
itself is defective. Reid v, Shergold, 10 Yes. 870; Cockerell v. Cholmondeley, 1 Russ. St 
M. 418; Cooper v, Martin, 8 Ch. Ap. 47; Piatt v, McCuUough, 1 McL.69, 82; Wilkinson v. 
Getty, 13 Iowa, 157; Hampton v. Xlcbolson, 28 N. J. £q. 423; Cheverel v, McCormick, 58 
Tex. 440.— Ed. 
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SECTION VI. 

KbGLIGENCB IK NOT DlBCOYEBING AND LaGHES IN SEEKING TO 

CoBHECT A Mistake. 



HITCELIKS AND Anotheb v, Pettingill and Anotheb. 
SuPBEME GouBT, Kew Hampshibe, Degembeb, 1876. 

[58 iVeio Hawtpshire Reportif 8.] 

Bill in Equity, for the reformation of a deed. The court found 
that the plaintiffs bought a farm of the defendants, and paid for it ; 
that a part of the farm containing ten acres, included in the bargain 
and paid for, was, by the fraud of the defendants, not included in the 
deed ; and that the plaintiffs, by the exercise of ordinary care, would 
have discovered the fraud when the deed was made. The question, 
whether the plaintiffs are entitled to relief, was transferred by the 
circuit court. 

Sawyeb, J. If the ten acres had been omitted in the deed by a 
mutual mistake, the plaintiffs would have been entitled to relief, not- 
withstanding their failure to exercise ordinary care in examining the 
deed and ascertaining whether the <$ontract was accurately put in 
writing.^ The rule caveat emptor applies to the making of the contract 
of purchase, the negotiations, the agreement, the inducements upon 
which the purchaser acts, the grounds on which the minds of the parties 
meet, but not to the formal, clerical process of giving the purchaser 
written evidence of the completed bargain. Monroe v. Skelton.' 

On the facts stated, the plaintiffs are entitled to a decree requiring 
the defendants to give them a deed of the ten acres. 

1 '' The principle annonnced in Ward «. Spelt«, 89 Neb. 809, that negligence in signing a 
contract without reading it will not deprire the injured party of redress if the person with 
whom he contracted was gtiilty of fraud in procuring the signature, and the rights of inno- 
cent parties hare not intervened, is equally applicable to cases of mutual mistake. In 
either case one is not permitted to enforce an obligation which he knew at the time that 
the party making it did not intend to enter into ; or, in other words, is not allowed to 
use the writing as evidence of consent to a contract which he knows was in fact never 
given. It is equally as fraudulent to attempt to enforce a writing executed by mutual 
mistake in such manner as not to express the oral agreement between the parties as it is to 
procure such a writing by deceit or circumvention." Per Amen, C, in Story v. Gamincll 
(Neb. 1903), 94 N. W. r' 983, 983. See to the same effect : Sullivan v. Moorhead, 99 Csl. 
157 ; Palmer «. Hartford Co., 54 Conn. 488; West v. Suda, 69 Conn. 60 (see also McCIusker 
V. Spier, 72 Conn. 628); Newton v. Tolies, 66 N. H. 136; Albany Instv. Burdick, 87 N. Y. 
40 (tenMe); Penfleld «. New Rochelle, 18 N. T. Ap. Div. 83 affirmed without opinion in 

160 N. Y. 697. 
But see contra Moorman «. Collier, 82 Iowa, 138; McCormack v. Molburg, 43 Iowa, 561 ; 

Wallace 9. Chicago Co., 67 Iowa, 647; Jenkins v. Clyde Co., 82 Iowa, 618; Williams v. 

Hamilton, 104 Iowa, 433 ; Reid v. Bradley, 105 Iowa, 220 ; Bonnot Co. v. Moorman, 108 

Iowa, 158 (compare Sutton v. Risser, 104 Iowa, 631); Capchart «. Mhoon, 6 Jones, £q. ITS; 

Compare Besley v. Besley, 9 Ch. D. 108; Clayton v. Beech, 41 Ch. D. 103. — Eo. 

s 36 Ind. 302. 



808 BAITTA V. YBEELAin). [OHAP. 7IIL 



S. T. BANTA V. T. B. VREELAND and Axotheb. 
Befobe Henry W. Green, Esq., Chancellob, October, 1862. 

[15 New Jersey Equity EeporUf 103.] 

The Changellob. The bill is filed to foreclose a mortgage given 
by Jacob C. Vreeland to Conrad Vreeland, dated the 13th of March, 
1844, for $300, and assigned to the complainant by the executor of 
the mortgagee. The mortgage was cancelled of record, and the bond 
and mortgage suri-endered by the complainant to the defendant on the 
17th of October, 1860. The bill, which was filed a few days after the 
cancellation, alleges that this cancellation of the mortgage was made 
by the complainant under a mistaken apprehension that the mortgage 
had been satisfied, when in truth it had not^ 

It is urged, on the part of the defendant, that to entitle a party to 
relief on the gpround of mistake, it must be of such a fact as he could 
not by reasonable diligence have obtained knowledge of. If other- 
wise, it is culpable negligence, against which equity will not relieve. 
1 Story's Eq. Jur. § 146 ; Deare v. Carr." 

The principle is usually applied in relieving against contracts 
entered into under a mistake, though it is doubtless susceptible of a 
wider application. The present case, however, does not fall within 
the operation of the principle. The complainant received no consid- 
eration for the act — the defendant, gave none. The complainant 
entered into no engagement from which he asks relief. Under a mis- 
taken impression that the mortgage was satisfied, he consented to its 
cancellation. It is clearly against conscience that the defendant 
should avail himdelf of the mistake to escape the payment of an 
honest debt. 

The complainant is entitled to a decree for the mortgage debt." 

1 The court decided that the mortgage debt hmd not been satisfied. So much of the 
opinion as relates to this point is omitted. — Ed. 

s 3 Green's Ch. R. (13. 

* Collignon v. Collignon, 52 N. J. Eq. 516 Accord, 

Similarlj, one who releases prior liens in careless ignorance of a subsequent lien will be 
allowed to reinstate them, if otherwise the subsequent incambrancer would devise a gratu- 
itous advantage at the expense of the prior mortgagee. Bruse v. Nelson, 35 Iowa, 157; 
Seeley v. Bacon (N. J. Eq. 1896), 34 Atl. R. 189; McKinzie v. McKinzie, 52 Vt 271. 

Bat see, cotUra, Conner v. Welch, 51 Wis. 431. — Ed. 
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BLOOMER V. SPITTLE. 
Befokb Lobd Eomilly^ M. B., Februaby 26^ 1872. 

[Law BeporUf 18 Equity, 437.] 

This was a suit instituted for the purpose of rectifying a convey- 
ance made on a sale. 

The conveyance, departing from the antecedent written contract, 
contained a reservation to Spittle, the vendor, of the minerals from 
the land conveyed. This mistake arose from certain pencil interline- 
ations made by the plaintiff's solicitor which were not erased. 

Spittle put in an answer denying the mistake, and asserting that 
the conveyance was made in pursuance of the resd agreement between 
the parties, and claiming the benefit of the exception and reservation.^ 

LoBD BoMiLLY, M. B., after stating the facts, continued : The veu' 
dor, Spittle, died pending the suit, which is much to be regretted, both 
for the plaintiff and the present defendants, who represent Spittle, 
and have only done their duty in defending this suit after his death. 
His examination would unquestionably have thrown considerable light 
on the subject. However, on the facts now before me, I have come to 
the conclusion that the excepting the minerals from the land conveyed 
to the plaintiff in fee was a common mistake ; but the mistake was 
fallen into and the error committed by the solicitor of the plaintiff in 
April, 1866. Ko complaint is made in consequence, it is alleged, of 
ignorance of the fact, until upwards of four years afterwards, in 1870, 
when there was an advertisement for sale of the minei'als. Now, 
although I have looked through all the cases on the subject, I have 
not discovered any one case where, under such circumstances, the 
court has adversely and compulsorily altered a deed and forced upon 
a defendant an instrument he never executed.^ The case that most 
resembles the present is that of Mortimer v. Shortall,' which unques- 
tionably is very like it ; but it does not appear to me that that case, 
which goes further than any other I have seen, goes to the extent of 
this or justifies me in altering the deed in this case after so great a 
lapse of time and against the oath of one of the parties. It is the 
bounden duty of the purchaser, when he purchases land, to look at his 
conveyance and see what it is that he has got. 

1 The statement of the case is condenned and the arguments of counsel are omitted. — Ed. 

s Reformation has been decreed in many instances where the interval between the exe- 
cution of the instrument and the discovery of the mistake was much longer than four years, 
the suit being begun with reasonable diligence after the mistake discovered. Jn re Gamett, 
81 Ch. Div. 1 (20 years); Stone v. Hale, 17 Ala. 557 (nearly 20 years);' Harris f. Ivey, 114 
Ala. 163 (16 years); Wall v. Arrington, 13 Ga. 88 (9 years) ; Lindsay v. Davenport, 18 III. 375 
(nearly 20 years); Mills r. Lockwood, 42 III. Ill (many years); Farley v. Bryant, 32 Me. 
474 (15 years); Wall r. Meikle (Minn. 1903), 94 K. W. R. 688 (20 years)'; Carter v. Leonard, 
(Neb. 1902), 91 N. W. R. 574 (10 years); Gillespie v. Moon, 2 Johns. Ch. 585 (temble — 13 
years); Andrews v. Gillespie, 47 N. T. 487, 491 (»embU); Real Estate 0>. v. Balch, 45 N. Y. 
Super. Ct. 528; Ormsby v. Longworth, 11 Oh. St. 653 (35 years). <-£d. 

• 2 Dr. & W. 868. 
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The only other case I have noticed as being near to this one is that 
of Garrard v. Frankel,* before myself. That is the case I propose to 
follow on the present occasion, and, without going through the whole 
of the evidence t% explain why I arrive at the conclusion I have stated 
(which would be merely useless), I am of opinion that, if the defend- 
ants choose, I must give them tiie option of having the deed rectified 
and altered as the plaintiff seeks, or of having the whole transaction 
set aside ; and then the defendants will have to repay the purchase 
money with interest at 4 per cent, per annum, and the plaintiff will be 
fixed with an occupation rent ; and there must be an inquiry to ascer- 
tain what the plaintiff was entitled to in respect of repairs and lasting 
improvements. 

As a general rule, the costs of repairing a man's own blunder fall 
upon himself, and he ought to pay for it ; but I am bound to say I do 
not think this was an honest defence of Spittle's ; and that being so, 
I shall give no costs of the proceedings on either side. If it had been 
simply a mistake the plaintiff would have had to pay all the costs of 
rectifying it. 

Mr, Southgate : Possibly the plaintiff might not wish to have the 
sale set aside, and in that case perhaps your Lordship will give us the 
option of dismissing the bill without costs. 

The Master of the Kolls assented. 



SABLE V. MALONEY. 
Supreme Court, Wisconsin, August Term, 1880. 

[48 Wucontin Reports, 881.] 

Orton, J.' This is a complaint, in the nature of a bill in equity, 
to reform a covenant in a certain deed, of the grantee, the defendant, 
in respect to the building and maintaining of a gate on the north side 
of a certain strip of land granted for a private way, alleging a mistake 
in said covenant in designating the south instead of the north line, 
which latter line is claimed to be according to the agreement of the par- 
ties to the deed. The deed was executed in June, 1863, and, according 
to the testimony of the grantor himself, he was fully aware of such 
mistake and claimed that it should be corrected in the fall of the same 
year, and the grantee denied that such was a mistake and refused to 
have the same corrected. Until the year 1877 no further complaint 
was made of such mistake, and then only by the present plaintiff, 
who claims to hold the land under and to have succeeded to the 
rights of the grantor ; and no gate was ever built on said north line, 
and this suit was commenced, probably, in the year 1878. Here was 

1 80 Beay. 445. 

* Only the opinion of the court is given. — Ed. 
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a delay of about fifteen years, and a vfrtaal acquiescence in the cor* 
rectness of the covenant in the deed during that time. 

If the suit was not actually barred by the statute of limitations,^ 
there was an unreasonably long delay and great laches in its com- 
mencement, and so long a time had elapsed since the discovery of the 
pretended mistake that the agreement in relation to the deed, and 
the circumstances connected with its execution, had been forgotten by 
the witnesses of the deed, and others present at its execution. On 
this point, the principle aptly quoted by the learned counsel of the 
appellant in his brief must be held to prevail in this case : " Prompt 
action, absence of dilatonness, is required of him who would relieve 
himself from a mistake, especially in the execution of formal written 
instruments. To this class of cases the maxim ' vtgilantibtis non dor' 
mientibiis jura subveniunt ' is peculiarly applicable." * 

The language of this court in Sheldon v. Bockwell et al.* is equally 
applicable : " The court lends its aid only to the vigilant, active, and 
faithful. This tardy application must be regarded as made in bad 
faith. After his gross and unparalleled negligence, the plaintiff can 
have no standing in court for the purpose of asking the relief here 
sought. Unreasonable delay and mere lapse of time, independently 
of any statute of limitations, constitute a defence in a court of 
equity.'' * 

1 In most jurisdictions the statute of limitationSi whether ezpresrly applicable to suits 
for reformatiou and rescission for mistake} or applied hy equity by analogy to the bar to 
actions at law, does not begin to run until the mistake is discovered, or ought to be dis- 
covered by the party seeking relief. Brooksbank v. Smith, 2 Y. & C. Ex. 58; Denys v. 
Shuckburgh, 4 Y. & C. 42, 51 (umbU); Gibbs v. Guild, 8 Q. B. Div. 296, 304 (tenU^U); 
Eccles. Commifisioners v. N. E. Co., 4 Ch. D. 845, 860 (semble); Breen v, Donnelh', 74 Cal. 
801; Ward r. Waterman, 85 Cal. 488; Adams v. Guerard, 29 Ga. 651, 674; Mcintosh v. Saun- 
ders, 68 III. 128; Manatt v. Starr, 72 Iowa, 677; Baird v. Omaha Co., Ill Iowa, 627; DuvaU 
V. Simpson, 53 Kan. 291; Crane v. Prather, 4 J. J. Marsh. 75; Carneals r. Parker, 7 J. J. Marsh. 
455; R. R. Co. v. Bridges, 7 B. Mon. 556 (laches in not discovering); Grundy r. Grundy, 
12 B. Mon. 269 (but by statute of 1852 right to relief barred in 10 years whether mistake be 
disco'vered or not. Sabre v. Ewing, 1 Duv. 271 ; Biggs v. Lexington Co., 79 Ky. 470); 
Ainjifield v. Moore, 80 Neb. 405; Pinkham v. Pinkham, 60 Neb. 600 (interpretation of St. 
of L., t. f ., action accrues only from discovery); Carters. Leonard (Neb. 1902) 91 N. W. 574; 
Banlett v. Judd, 21 N. Y. 200 (sembU) (interpretation of statute); DeForest v. Walters, 153 
N. Y. 229, 241 (semble) ; Pernor v. Peck, 89 N. Y. Ap. Div. 390 (affirmed without opinion 
In 167 N. Y. 582); Perry v. Williams, 40 N. Y. Misc. Rep. 204 (but B«e, contra, Oakes v. 
Howell, 27 How. Pr. 145; Hoyt v. Putnam, 89 Hun. 403; Exkorn v. Exkom, 1 N. Y. Ap. 
Div. 124); Lanningv. Commissioners, 106 N. Ca. 505; Ormsby v. Longworth, ll Oh. St. 653; 
Ferris «. Henderson, 12 Pa. 49, 53; Smith v. Fly, 24 Tex. 345 (umble) (analogy); Rowe v. 
Horton, 65 Tex. 89; Oldham «. Medearis, 90 Tex. 506; Massie «. Heiskell, io Va. 789; 
Maldaner v. Beurhans, 108 Wis. 25; McOormack v. McCormack, L. R. 1 Ir. 119. — Eo. 

9 Willard's Eq. Jur. 69 ; Story's £q. Jnr. § 1520. 

» 9 Wis. 181. 

* The delay in seeking relief after the discovery of the mistake barred the plaintiff.i 
suit in the following cases, in some of which his conduct in other respects indicated an 
acquiescence in the actual situation : Skilbeck «. Hilton, L. R. 2 Eq. 587; Eaglesfield o. 
Londonderry, 4 Ch. Div. 693 (semble); Grjrmes v. Sanders, 93 U. S. 55, 62; Betts v. Gunn, 
81 Ala. 219; Black v. Stone, 88 Ala. 327; Wyche v. Greene, 11 Ga. 159 (tenMe); Thomas 
V, Bartow, 48 N. Y. 193; Diman v. Prov. Co., 5 R. I. 130; Keitt v. Andrews, 4 Rich Eq. 
849 ; Wittbecker v. Walters, 69 Tex. 470; Simmons «. Palmer, 93 Ya. 389. 

Id the following cases the plaintilTs conduct, after discovery of the mistake, did not for- 
feit his righ^ to relief: Wabash Co. t, Lnmley, 96 Fed. R. 773; Citizens Bank v. Judy, 146 
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We thiuk, also, tliat the eyidence of the mistakCi given on the trial, 
was very unsatisfactory, and quite insufOicient to warrant the circuit 
court to adjudge a reformation or correction of this deed, under the 
rule laid down by this court in Kent v, Lasley et oL : ^ '^ The same 
and no less convincing proofs were required, than are necessary to 
authorize the reformation of a written contract on the ground of mis* 
take. If the proofs are doubtful and unsatisfactory, and the mistake is 
not made entirely plain, equity will withhold relief, upon the ground 
that the written paper ought to be treated as the full and correct ex- 
pression of the intent unless the contrary is established beyond reason- 
able controversy." * The parties to the deed, who appear to be'equally 
credible, are in direct conflict, and there was no other direct evidence 
nor any surrounding circumstances in corroboration of the testimony 
of the grantor of the deed. 

By the Court. — The judgment of the circuit court is reversed, 
with costs, and the cause remanded with direction to the circuit court 
to dismiss the complaint. 

Ind. 322, 334; Rarl v. Van Natia, 29 Ind. Ap. 532; Duyall v. Simpson, 53 Kan. 291; Stock- 
bridge Co. r. Hudson Co., 107 Mass. 290; Hall v. Otterson, 52 N. J. Eq. 522; Kropp v. 
Kropp, U7 VVi:*. l:J7. —Ed. 

1 24 Wis. (557. 

3 It was f>aid in the following cases thai the party seeking reformation or rescission on the 
ground of mii^take must prove the mistake by more than a mere preponderance of evidence: 
Hough V. Smith, 132 Ala. 204; Stroupe v. Bridger (Iowa, 1902), 90 N. W. R. 704; Schrimper 
V. Chicago Co., 115 Iowa, 35 (fraud); McC^rinick Co. v. Hayes, 7 Kan. Ap. i41 (fraud); 
Rover Co. 9. MiHer (Ky. 1899), 50 S. W. R. 62; Bums v. Caskey, 100 Mich. 94; Mikiokav. 
Mikiska (Minn. 1903), 95 N. W. R. 910; Slubodisky v. Pheniz Co., 52 Neb. 895, 398 {itnMt); 
Whelen v. 0$>goodby, 62 N. J. Eq. 571; Lehen v. Hewett, 130 N. Ca. 22; Boyertown Bank 
V. Hartman, 147 Pa*. 558; Chambers v, Emery, 18 Utah, 874, 892; Deseret* Bank v. Din- 
woodey, 17 Utah, 43, 48. 

It has been said al-io that the mistake must be established beyond a reasonable donbt: 
Hochstein r. Berghauser, 123 Cal. 681; Stockbridge Co. v. Hudson Co., 102 Mass. 45, 107 
Mass. 290, 316; Green t*. Stone, 54 X. J. Eq. 387, 399; Boyertown Bank v. Hartman, 147 
Pa. 558; Clark v. Hadley (Tenn. 1901), 64 S. W. R. 403. In the cases cited in the preceding 
paragraph it does not appear that the court meant to require the same measure of evi- 
dence which is necessary to establish the g^ilt of the defendant in a criminal prosecution. 
Tlie criminal law test was approved, however, in Fessenden v. Ockington, 74 Me. 123. 

But the notion that in a suit for reformation the mistake must be established beyond a 
reasonable doubt in the criminal law sense of that expression was distinctly repudiated in 
Southard v, Curley, 134 N. Y. 148, after a very full review of the authorities. To the same 
effect are Oockett v. Crockett, 78 Ga. 647; WaU v. Meilke (Minn. 1908), 94 N. W. R. 688 
(overruling Guernsey v. American Co., 17 Minn. 104); Jamaica Bank t, Taylor, 76 N. Y. S- 
790; American Co. v. Pace, 28 Tex. Civ. Ap. 222. — Eo. 
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